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RECENT DECISION OF THE COMPTROLLER GENERAL 
Prepared by the Finance Branch, Office of the Judge Advocate General 


PAY AND ALLOWANCES—Disability retirement and the Dual Com- 
pensation Act of 1932 


\@ A Navy commander was transferred to the Tempo- 
rary Disability Retired List in 1959 by reason of ar- 
teriosclerotic heart disease, rated at zero percent dis- 
abling. Pursuant to 10 U.S.C. 1210 the Secretary of 
the Navy subsequently determined that the disability 
had become permanent and was 40 percent disabling. 
Accordingly, the member was transferred to the Perma- 
nent Disability Retired List in 1964, but with the addi- 
tional disabilities of spinal arthritis and perforation of 
the left ear drum. The latter condition had been suf- 
fered in combat during the Japanese attack on Pearl 
Harbor in 1941, and thus qualified for an administrative 
finding that it constituted an exception to the Economy 
Act of 1932 (The Dual Compensation Act, 5 U.S.C. 59a). 
That statute, repealed effective 1 December 1964, placed 
a $10,000 ceiling upon the combined annual income a 
retired Regular officer could receive as retired pay and 
salary from a Federal civilian office. It provided fur- 
ther that it did not apply to officers retired for disability 
incurred in combat with an enemy of the United States 
or caused by an instrumentality of war during a period 
of war. Since the heart disease for which the member 
was placed on the TDRL did not meet these criteria but 
the ear perforation found at the time of his transfer to 
the PDRL did qualify, the question arose whether for 
purposes of 5 U.S.C. 59a the member was retired “for” 
the latter disability. 
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In his decision B—155090 of 18 October 1964 the Comp- 
troller General noted that upon transfer to the TDRL 


a member enters a retired status—albeit a revocable f 
one—and is entitled to receive retired pay within the | 
meaning of the 1932 Act. Upon transfer to the PDRL 


due to change in circumstances, such as a change in 
percentage of disability, a recomputation of his retire- 
ment rate does not constitute a new retirement. His 


temporary retirement from active status merely becomes | 


a@ permanent status, and it is “only the disability for 
which a member is actually retired” that may be con- 
sidered in judging the applicability of 5 U.S.C. 59. 

This officer, he continued, performed satisfactory mil- 
itary service for nearly 18 years following the injury to 
his ear drum. The Navy apparently did not regard 
that injury, standing alone, as entitling him to dis- 
ability retirement, nor was it considered when he was 
temporarily retired. Furthermore, upon establishing 
his final disability at 40 percent, that injury was not 
considered. Accordingly, the Comptroller concluded 
that merely listing that disability as one of the condi- 
tions for which the member was permanently retired 
did not justify a conclusion that he was retired “for” 
such disability within the scope of 5 U.S.C. 59a. For 
the effective life of that act, therefore, the member was 
subject to its restrictions upon receipt of retired pay. 
Presumably the same reasoning would apply to disability 
retirements for purposes of the Dual Compensation act 
of 1964 (Public Law 88-448). (Comp. Gen. Dec. B- 
155090 of 13 October 1964.) 
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THE POLITICO-LEGAL FACTORS OF 
SEA LIFT VERSUS AIR LIFT 


CAPT LEONARD R. HARDY, USN* 


EA LIFT VERSUS air lift. The proponents 
and opponents of each have written and 
spoken thousands of words on the advantages 
and shortcomings of each. Glowing praise has 


, been expounded on the virtues of the speed, flex- 


ibility and short reaction time of air lift. 
Equally vigorous and forceful comments have 
been heard on the tremendous capacity, reli- 
ability and long range capability of sea lift. 
The silence has been thunderous, however, on 
the international political and legal aspects of 


; each. 


Full and thorough consideration of those fac- 
tors is most essential to an understanding of 
the usefulness of each type of lift. The diffi- 
culties posed by the political and legal elements 
of the movement of military forces may be over- 
come if fully understood. If not, they may pose 
as formidable and immovable barriers as any 
of the better known physical elements. 

To understand fully these intangible elements 
of the problem, it is first necessary that we do 
a little homework in the fields of international 
law, international politics and geography. 

For the purposes of our inquiry, the surface 
of the earth may conveniently be divided into 
First is land territory 
including internal waters; second is the 
territorial sea; third and largest is the high 
seas. This provides a simple and convenient 
framework to examine the scope and extent of 
national sovereignty in all parts of the world 
which are important from the standpoint of 
troop lift and support. Excluded, of course, is 
the Antarctic continent where claims of national 
sovereignty are temporarily suspended by multi- 
lateral treaty. 

In land areas including internal waters, the 
sovereignty of a nation is absolute. Foreign 
ships may enter such areas and foreign aircraft 
*Captain Leonard R. Hardy, USN, is presently serving as Director 
of Legal Affairs, Staff Supreme Allied Commander Atlantic. A 

graduate of St. John’s University School of Law, Captain Hardy is 
a member of the New York Bar. His previous legal duties include: 
District Legal Officer, Seventeenth Naval District; Fleet Legal Offi- 
cer, Sixth Fleet; Staff, Chief of Naval Operations; Force Legal 
Officer, Commander-in-Chief, U.S. Naval Forces, Europe; and U.S. 


Delegations, Conference on the Law of the Sea, Geneva, and Con- 
ference on Safety of Life at Sea, London. 
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may overfly or land in them only with the per- 
mission of the nation which owns them. The 
Chicago Convention made certain arrange- 
ments for the accommodation of overflight and 
landing rights of aircraft which imply a degree 
of mutual consent on the part of member nations 
to the operations in their territory of foreign 
aircraft. State owned aircraft, however, which 
includes all military aircraft, are excluded from 
the coverage of that convention. 

In the territorial sea there is a distinction be- 
tween what a foreign nation can do in the wa- 
ters and what it can do in the air space over 
them. In the territorial sea, the sovereignty of 
the coastal state is virtually as absolute as it 
isinits land area. The only dilution of that sov- 
ereignty is the right of innocent passage. Un- 
der that right, foreign ships, including war- 
ships, may pass through the territorial sea in 
the normal course of navigation so long as the 
passage is not prejudicial to the peace, good or- 
der or security of the nation whose waters are 
being used. The exercise of this right may not 
include the conduct of military operations or 
material departure from the reasonably direct 
route through the territorial sea. The right of 
innocent passage may be subjected to reasonable 
regulations and may be temporarily suspended 
except in passages between two bodies of the 
high sea which have customarily been used as 
international waterways. Aircraft, however, 
do not enjoy any right of innocent passage 
through the air space over the territorial sea. 
Any foreign aircraft, be it military or commer- 
cial, must have permission before passing over 
the territorial sea of another nation. 

The high seas and their adjacent air space are 
the community property of all nations, even 
those which have no coastline and are not lit- 
toral to the sea. Ships and aircraft of all na- 
tions have the absolute right to use the high seas 
and adjacent air space at all times and in any 
way they please so long as they do not unrea- 
sonably interfere with the rights of other lawful 
users of the same area. 

One other facet of international law must 
be taken into consideration. Under the tradi- 
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tional laws of war and neutrality, when a nation 
permits the military forces of another nation 
to use its territory, land, water or air, for the 
conduct or support of military operations, it sub- 
jects itself to being tarred with the same brush 
asthe user nation. If the nation conducting the 
military operations is engaged in the commis- 
sion of belligerent acts, the nation whose ter- 
ritory is being used may be declared or consid- 
ered to be a cobelligerent. If the military oper- 
ations of the one nation are condemned in the 
United Nations or other forum of world public 
opinion, any nation which actively or passively 
assists such operation shares the condemnation 
as a coparticipant. This possible damper on 
the enthusiastic support of military operations, 
even among the closest friends and allies, must 
not be overlooked and demands an investigation 
of the political aspects of the problem. 

From the beginning of nations as we now 
know them, all countries have jealously guarded 
their sovereignty. The acceptance of the sta- 
tioning of foreign troops on a nation’s soil has 
long been considered to be too important a mat- 
ter to be based upon mere implication of con- 
sent by the territorial nation. It is with that 


fact uppermost in one’s mind that an examina- 
tion should be undertaken of the arrangements 
which the United States has with its allies to 
permit the construction of our military facilities, 


the stationing of our military forces and the 
conduct of military operations in, on and over 
their territory. 

These arrangements may differ in detail but 
the principle upon which all are based is mutual 
security. They all contemplate that in the event 
something happens which threatens the secu- 
rity, sovereignty or national] integrity of one of 
the member nations, all of the others will take 
certain measures to assist the beleaguered mem- 
ber. Under these arrangements, the United 
States has established military facilities in cer- 
tain countries and has stationed large numbers 
of troops and vast quantities of military equip- 
ment and supplies on the territory of several of 
its partners. 

Our use of these overseas troops and materials 
for anything other than routine peacetime oper- 
ations and exercises, however, generally re- 
quires the consent of the host government and 
this should only be anticipated in the event three 
conditions exist. First, there must have been 
an overt act on the part of some nation or group 
of nations which poses a threat to the security, 
sovereignty and national integrity of one or 
more of the mutual security pact partners; sec- 
ond, it must be recognized as a threat by the 
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United States; third, and perhaps the most im- 
portant, it must also be recognized as a threat 
by the foreign nation whose territory we desire 
to use. Only under those circumstances is it 
possible to have a meeting of the minds among 
the member nations that one of the contingencies 
against which the alliance was intended to guard 


has occurred and that summary action is nec. | 


essary. 

The factors involved in attaining such a meet- 
ing of the minds are myriad and beyond the 
scope of this discussion. The citation of only 


one factor may, however, sufficiently illustrate | 


the difficulties involved. The variety of national 
interests among even the closest of mutual se- 
curity partners and the relative importance 


which each partner attaches to its own interests Ff 


make any international meeting of the minds a 
most complex matter. Each single national in- 
terest of each partner may be materially af- 
fected, either permanently or temporarily, by 
domestic economic or political affairs which are 
of little or no importance outside the domestic 
scene. Many of the interests of the partners 
may not have existed or have been of any sig- 
nificant importance at the time the mutual se- 
curity pact was signed. It must be contem- 
plated, however, that any proposal for action 
to be taken under the terms of a mutual security 
agreement may be rejected by one or more of 


the member nations if it is not in accord with 


their present national interests. This could well 
be like matching apples with oranges. 


With this factor in mind, it must be recog- 


nized that in any situation in which the United 
States desires to conduct military combat ac- 
tions or other military activities beyond the 
normal peacetime routine we now carry on over- 
seas, we should anticipate that some foreign na- 
tions will not be willing to permit us to use them 
for the support of our military ventures. Simi- 
larly, some foreign air and territorial sea routes 
may be denied to us or subjected to severe re- 
strictions on our use of them. 

This is the stage of the problem where geog- 
raphy becomes of paramount importance. 

If it be assumed that one of our allied nations 
in Europe will permit us to use our military 
facilities and forces within its boundaries for a 
unilateral, national military operation, the most 
that we can hope for is access to the free high 
seas without having to ask for permission to 
cross the territory of another nation. When we 
do reach the high seas, a slight glance at the map 
of Europe will reveal that very few areas where 
we might reasonably expect to want to conduct 

(Continued on page 80) 
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plied, “This ship doesn’t have Executive Officer’s 
Morning Orders, it has an Executive Officer.” 









contem- f} While the Captain’s Mast may not be that per- 
- action ) sonal, there is probably as much variation in the 
security } conduct of the Mast as there are Captains of 
more of } ships. The requirements of law and regulation 








rd with 
uld well 





must be satisfied, but because of the summary 
nature of the Mast proceedings considerable dis- 
cretion is permitted the commanding officer in 
» the exercise of his power of administering non- 
judicial punishment. 

Before the accused appears before the Cap- 
tain at Mast, a number of preliminary steps will 
have been taken within the command. While 
these procedures are largely based on custom 
and do not directly involve the Captain, he would 
be prudent to insure that a ship’s order or in- 
struction is issued prescribing the handling of 
reports of offenses, the preliminary inquiry, 
restraint, and the Executive Officer’s review. 
The first of the steps is the placing of the ap- 
parent offender’s name on report by someone 
having knowledge of the commission of an of- 
fense. In the case of unauthorized absence 
from the ship, the most common offense in prac- 
tice, the officer of the deck at the time of return 
of the absentee usually fills in the report slip. 


‘Captain Benjamin R. Fern, U.S. Navy, is currently assigned to the 
Office of Legislative Affairs. He holds the A.B. degree from Queens 
College and the LL.B. degree from The George Washington Uni- 
versity. Captain Fern is a member of the bar of the District of 
Columbia and holds membership in the American Bar Association. 
He has held various operating commands and has served as Naval 
Attaché to Uruguay. 
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GETTING THE MOST OUT OF THE 
CAPTAIN'S MAST 


CAPT BENJAMIN R. FERN, USN* 


With disobedience, the second most encountered 
offense, the report is generally made by the - 
officer or petty officer who was enforcing the 
order. 

From the report slip, which has been turned 
into the ship’s office, the legal yeoman prepares 
an entry on the form, Report and Disposition of 
Offenses (NAVPERS Form 2696 and NAVMC 
10132—-PD) and turns the report over to an 
officer designated to conduct a preliminary in- 
quiry. This officer merely determines if the ac- 
cused appeared to have committed the reported 
offense and if such offense is punishable under 
the Uniform Code of Military Justice. Protec- 
tion of the legal rights of the accused begins at 
this point, for the preliminary inquiry officer is 
required by Article 31(b) of the U.C.M.J. to in- 
form the accused of the nature of the accusa- 
tion, the accused’s right to remain silent, and 
the possible use of any statements by the 
accused as evidence against him in a court- 
martial. The commanding officer should peri- 
odically note the time taken by the preliminary 
inquiry, as there may be a tendency for this in- 
vestigation to unduly delay the prompt disposi- 
tion of offenses. 

To a large degree, the smooth administration 
of the Captain’s Mast is a reflection of the abil- 
ity of the Exec. It has been said that the Execu- 
tive Officer holds by far the most onerous, most 
difficult, and most thankless office on board ship. 
He is held responsible for, among other things, 
the good order of the ship and the faithful exec- 
ution of his Captain’s orders. Although he has 
probably long known about the report through 
his Master-at-Arms force, the Exec’s first offi- 
cial contact with a potential Mast case is prob- 
ably his review. In some ships the Captain may 
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designate another officer to conduct this review, 
but because of the maturity of judgment re- 
quired, the Executive Officer is probably the 
best choice. 

The Executive Officer must first decide 
whether or not to continue or impose restraint 
to insure the presence of the accused at Mast. 
Although such restraint may be by arrest, re- 
striction to the limits of the ship or station is 
almost invariably used if a guarantee of appear- 
ance is considered necessary. While many com- 
manding officers prefer to personally rule on 
each pre-Mast restraint, there appears to be 
little reason why such authority may not be dele- 
gated by the C.O. In exercising this discretion, 
the Executive Officer should consider whether 
the accused was involuntarily returned to the 
ship, threatened to jump ship, has a propensity 
for flight, or would be dangerous if at liberty. 

The principal purpose of the review is to as- 
certain that the matter is ready for Mast. Avail- 
able to the Executive Officer are the preliminary 
inquiry report and the option of reconsidering 
the evidence. If a hearing, or screening mast 
as it is sometimes called, is held in the presence 
of the accused, his rights must again be safe- 
guarded by an Article 31 warning. Thus, the 
Executive Officer may direct further investiga- 
tion; dismiss or excuse very minor or frivolous 


offenses, subject to confirmation by the C.O.; or 
approve the case for Captain’s Mast. 

If not “attached to or embarked in a vessel”, 
the accused may demand trial by court-martial 


in lieu of non-judicial punishment. Although 
this option may be exercised at any time before 
punishment is imposed, the Executive Officer’s 
review appears to be an opportune time for the 
accused to make such a demand, as the Exec is 
well situated to explain the consequences of a 
court-martial trial as contrasted to non-judicial 
punishment. It has been observed recently that 
the relatively few demands for trial by court- 
martial in lieu of mast are a tribute to our com- 
manding officers because they indicate that our 
men have confidence that they will be treated 
fairly by their commanding officers. 

The Executive Officer then confers with his 
Captain in order to recommend disposition of 
the case. This conference is a very valuable ad- 
junct to every commanding officer’s program of 
discipline and morale, permitting the Exec to 
glean his Captain’s philosophy on the treatment 
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of offenders, assuring that the Captain is well 
prepared to conduct the Mast, and encouraging 
both officers to seek for underlying causes of dis. 
ciplinary infractions. The Captain has the op. 
portunity to read the report slip, the prelimi- 
nary inquiry report, and the service record of 


the accused—in the privacy of his cabin and | 


with his Exec standing by to provide informa. 
tion and advice. It is here that the accused 


and the offense may be evaluated in terms of | 


the individual, the crew, and the command, 
Successively resolving final alternatives to a 
Mast, that of referring the case directly to a 
court-martial for trial or to a superior com. 
mander for disposition, the Captain concludes 
by setting a date and time for the conduct of 
the Mast. The availability of witnesses, pre 
emption of the Captain’s attention by opera. 
tions at sea, or other unavoidable reasons may 
delay the holding of a Mast; but, otherwise, the 
commanding officer must zealously insist that 
the accused be brought before Mast as soon 
after being reported for the commission of an 
offense as possible. Itis an axiom of justice that 
punishment (or exoneration) be swift. The 
commanding officer may prefer to hold Mast 
immediately following his conference with the 
Exec while the circumstances are fresh in his 


mind. If so, it is incumbent upon the Exec tof 


obtain the Captain’s desires as to the time of the 
Mast sufficiently in advance in order to assemble 
all required persons. 

The Mast should be formalized as to place, 
time, uniforms, military etiquette, and proce- 
dure in order to lend dignity and impressiveness 
to the proceedings. Many a captain of a ship 
whose sides are badly in need of repainting has 
been faced with the rueful necessity of knocking 
off the chipping hammers so that he could hear 
what was being said at Mast. Intrusions and 
distractions should not be tolerated, and the 
Mast space should be large enough to accom- 
modate all the persons needed. 

The commanding officer should require the 
attendance of certain persons at Mast, among 
whom should always be the Executive Officer, 
Legal Officer, Chief Master-At-Arms, and Legal 
Yeoman. In addition to the accused, his divi- 
sion officer and all witnesses should be present. 
Although the commanding officer can appoint 
an officer to conduct the hearing for him, if there 
are a great number of witnesses, by invoking 
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the extraordinary circumstances of paragraph 
133b. of the Manual for Courts-Martial, it is 
strongly recommended that if at all practicable, 
the C.O. himself hear all witnesses. 

When the permanent party to the Mast is 
present and the accused and all witnesses are 
standing by outside of the Mast area, the Chief 
Master-At-Arms reports to the Captain that the 
Mast reports are assembled and escorts the Cap- 


) tain to the Mast. The C.M.A.A. then presents 


the accused who is informed of the offenses for 
which he has been reported and of his rights un- 
der Article 31. It is here that the commanding 
oficer’s homework first begins to manifest it- 
self, for he should be able to explain in words 
which are readily understandable to the accused 
how the alleged facts of the accused’s act (or 
omission) comprised an offense under the 
U.C.M.J. Or, in other words, the accused is en- 
titled to know with what he is charged. In 
advising the accused of his rights under Article 
31, the Captain will make the best impression if 
he memorizes the elements of each of the rights 
and then extemporizes them in simple words. 

A few thoughts on the Captain’s own image 
may be inorder here. Above all he must remain 
calm, cool and collected at Mast. There are 


» times when a C.O. is provoked beyond exaspera- 


tion when the accused before him has flagrantiy 
disregarded previous admonitions and indiffer- 
ently dishonored himself and the Naval service. 
But the Captain epitomizes fairness and justice, 
so he must speak in a firmly modulated voice, 


| listen attentively, and encourage frank admis- 


sions and understanding. 

After the charge and warning, the accused 
should be permitted to plead whether or not he 
is guilty. This can be handled by the Captain’s 
asking the accused whether he was in fact absent 
at the time stated, whether he did speak the 
words in question, whether he failed to observe 
reveille on the particular day, etc. If the ac- 
cused admits the offense, technically all that re- 
mains is to award punishment; however, many 
C.0.s continue the examination in order to de- 
termine the reason for the offense. 

When the accused denies committing the of- 
fense for which he was reported, the Captain 
should first call on the reporting officer or petty 
officer to relate the happening of the offense, and 
then the accused’s version should be requested. 
Additional witnesses are called as necessary to 
support or deny essential elements of previous 
testimony until the Captain is satisfied that he 


has elicited the truth or that further testimony 
would prove nothing. Careful questioning by 
the Captain will help to bring out the knowledge 
which the witness has of the facts in dispute. 
Other evidence, such as a note from a conductor 
stating that a train was delayed, or another 
man’s jumper which had been found in the ac- 
cused’s locker, should be likewise admitted for 
consideration by the Captain. Sometimes the 
accused will testify freely only if he can speak 
privately to his Captain, who should be inclined 
to grant the request and temporarily excuse all 
other persons from the Mast. The Command- 
ing Officer is not required to follow any rules of 
evidence, and he is well advised to avoid becom- 
ing unnecessarily technical in this area; how- 
ever, in deciding whether the charge was 
proved, he should at least in his mind distin- 
guish between fact and opinion, recognize that 
there are variations in the competency of wit- 
nesses, and allow for the weakness of hearsay 
evidence. 

In developing the proof or seeking the motive 
for the offense, the Captain must also be recep- 
tive to any mitigating or extenuating aspects. 

After hearing all the evidence, the C.O. should 
request the division officer of the accused to 
state his opinion of the character and reputation 
of the accused. This not only permits the Cap- 
tain to account for all of the circumstances of 
the offense before awarding punishment, much 
as a judge in a criminal court would require a 
report from probation authorities, but it re- 
inforces the authority of the division officer. 

The Captain may now dispose of the case. He 
may dismiss the charges because of insufficient 
evidence, excuse the offense because of mitiga- 
tion or extenuation, refer the case to a summary 
or special court-martial (if he has the authority 
to convene), order an Article 32 investigation to 
determine appropriateness of referral to a gen- 
eral court-martial, refer to a superior, or award 
punishment. 

Nonjudicial punishment, under Article 15 
and SecNav regulation, which may be imposed 
upon officers comprises admonition or repri- 
mand and restriction to limits for 30 days, or 
for 15 days if the C.O. is below the grade of 
LCDR. The following table shows the nonjudi- 
cial punishments which the U.C.M.J. and Presi- 
dential and SecNav regulations authorize for 
award to enlisted personnel. 
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"Commanding Officer 


pie. 


Admonition or reprimand__| Yes. 
Restriction to limits 60 days. 
Extra duties 14 days (2)___| 45 days (2). 
Correctional custody 7 days (3)_._-_| 30 days (8). 
Confinement on B&W or | 3 days (4)____| 3 days (4). 
DR. 
Forfeiture of pay 
Detention of pay 
Reduction in grade 


Below LCDR. 
Officers-in- 
Charge 
Punishments(1) 





4-2 mospay. 
%-3 mospay. 


1 grade (5)__-| 1 grade (5). 














NOTEs: 

(1) One or more of the authorized punishments, subject 
to apportionment when applicable, in addition to or 
in lieu of admonition or reprimand. 

(2) Normally should not be imposed for more than 
two hours per day. 

(3) Imposable only on personnel below pay grade E-4. 


(4) Imposable only on shipboard personnel below pay 
grade E-4. 

(5) If within the promotion authority of the officer 
imposing the punishment. Pay grades E-7 (per- 
manent) and above in the Marine Corps may be 
reduced only by the Commandant. 


It is in the measure of punishment that the 
discretion of the commanding officer finds its 
greatest outlet. He is provided with a wide 
variety of punishments from which to select the 
particular combination which in his judgment 
best applies to the offense, the offender, and the 
circumstances of the offense. The judicious 
commanding officer reflects long and hard on 
these relationships. Of course he also takes into 
account practical limitations on particular pun- 
ishments, such as the lack of accessible detention 
facilities or the relatively nonpunitive effect of 
forfeiture or detention of pay in a ship at sea. 

Rather than just pronouncing sentence, the 
Captain should explain to the accused why the 
particular punishment was awarded. Here the 
Captain can comment on repeated offenses, ex- 
tenuation and mitigation, and character and rep- 
utation as they influenced the punishment se- 
lected. At this time also, the Captain has a won- 
derful opportunity to slant a few words toward 
the prevention of recurrence of the offense and 
for the benefit of the crew. In addition, this ex- 
plains to the crew why apparently identical of- 
fenses receive different punishments. 

One more formality, that of informing the 
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accused of the right of appeal permitted by 
Article 15(e) as expanded by the JAG Manual, 
is required before conclusion of the Mast. As 
in the earlier step of the Article 31 warning, the 
C.O. should set the right forth in his own words, 
if possible. Parenthetically, it may be noted 
that there have been relatively few appeals, 
which observers consider a tribute to the fair. 
ness of the C.0. Now the Mast is ended and 
the C.O. is escorted out. 

After the Mast the disposition should be pub- 
lished immediately and the punishment exe- 
cuted. Publication to the crew should not be 
overlooked and may take the form of a note in 
the plan of the day, a notice on bulletin boards, 
or announcement at morning quarters. 

The Commanding Officer and superior author- 
ity on appeal are authorized to suspend, remit, 
mitigate or set aside nonjudicial punishments, 
whether executed or not. The imposing officer 
or his successor in command may: 


1. Remit or mitigate any part or amount of the pun- 
ishment which is unexecuted. 

2. Set aside all or some part of the punishment, ex- 
ecuted or not, and restore all rights privileges and 
property affected. 

. Mitigate reduction, executed or not, to forfeiture 
or detention of pay. 

. Suspend on probation any unexecuted part or 
amount of the punishment. 

. Suspend a reduction or forfeiture, whether ex- 
ecuted or not. A forfeiture or detention of pay is 
considered to be unexecuted as long as it remains 
uncollected. 


Additional regulations on suspension, remis- 
sion, mitigation, and setting aside may be found 
in the Manual for Courts-Martial and the JAG 
Manual. The Captain may utilize these options 
at the time of awarding punishment, as, for ex- F 
ample, imposing a reduction in grade but sus- 
pending it on probation for six months. Not 
only is the flexibility of punishments available 
to the C.O. enlarged, but the advantage of the 
Mast over a court-martial is apparent. 

This article is an attempt to suggest some 
ideas which have characterized the effective use 
of the Captain’s Mast as a tool of discipline, mo- 
rale, and justice. Some of the less commonly 
applied features of Article 15, such as the pecu- 
liar authority of a flag officer, have been omitted, 
and although the setting described for the Cap- 
tain’s Mast is usually imagined to be a ship the 
ideas have application to a shore station or Ma- 
rine Corps “Office Hours” as well. 
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NTERNATIONAL LAW IS the step-child of 
the family of law. Its very existence is de- 









e pub- § nied by some while others recognize its exist- 
t exe-§ ence but still question its parentage. Resort to 
wee the scholars will reveal innumerable volumes 
note in 






written on the subject, its changes, and its de- 
velopment through the years. Yet, some men 
say: “How can you explain or define something 
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vuthor- that does not exist?” Some may ask: “How can 
remit, } one say that there is international law when war 
ments, |} exists; the communist crush of the 1956 Hun- 
Officer) garian revolt goes unpunished; and Castro has 
been permitted by civilized nations to direct 
the pun} the second trial of Cubans acquitted by mili- 
tary tribunal and to confiscate property without 
nent, ex. f) compensation?” These are difficult questions to 
eges andj) answer. But they are important and once we 
have an explanation of international law we 
orfeiture §) will see some answers to these questions, and 
reach the conclusion that international law does 

part or exist asa legal system. 
eee ale | First, we must not underestimate or overesti- 
of pay is mate the potential of international law. It 
“remains | Must be understood that international law is not 
as exact a science as mathematics, physics, or 
remis § °”™ other branches of the law. Certainly it is 
‘ Couill not a cure-all for the ills of the international 
he JAC community. International law has been most 
‘options successful in minor matters and with the lesser 
for ex Buses of international friction. But it has been 
ers - successful, and its best results have been in in- 
Not | Sting stability in the dealings of the nations of 
en ‘labl the world with one another and the adoption of 
ah schemes for avoidance and solution of conflicts 
ode or disputes, e.g., The League of Nations, the 
United Nations, and the Organization of Amer- 

st some & ican States. 

sagt Secondly, we must realize that uniformity in 
’ nl the interpretation of laws does not exist. What 
near y may be repugnant to us as citizens of the United 
he a States may be an acceptable principle of law in 
rae ’® other countries. For example, the principle 
= 2 of double jeopardy as we know it is sacred to us, 
Z on ie *Commander Larry G. Parks, USN, is currently assigned to the 





International Law Division, Office of the Judge Advocate Gen- 
eral. A graduate of the Armed Forces Staff College, he holds 
the B.A. degree from Illinois College and the LL.B. degree from 
St. Louis University. Commander Parks is a member of the 
Missouri bar, the American Bar Association, the Federal Bar 
Association and the Bar of the Court of Military Appeals. 












‘ 





758-806—65—__2 





WHY STUDY INTERNATIONAL LAW? 


CDR LARRY G. PARKS, USN* 


yet in Cuba that is not so at the present time. 
In Cuba at present it is an acceptable principle 
of law to try a person a second time for the same 
offense, or at least it was during the time of the 
Castro takeover. Those who enjoy pointing the 
accusing finger at the deficiencies of law are 
reminded that this lack of unanimity in the in- 
terpretation of law has not been restricted to 
law, as so aptly stated by Mr. Justice Tom Clark 
of the Supreme Court: 


Differences of opinion must be expected on legal ques- 
tions as on-other subjects. Every newspaper that is 
published reflects differences not only in reporting but 
in editorials. Clergymen differ on theology, profes- 
sors argue over philosophy, physicists tangle on physi- 
cal phenomena and doctors are at variance not only 
on diagnosis but on cure. The history of progress 
is filled with many pages of disagreement.* 

From the historical viewpoint international 
law has been developed and recorded in the 
writings of a few great writers. Research will 
reveal that following each great conflict a man 
has stepped to the forefront with writings on 
international law, or the Law of Nations, as it 
is sometimes known, and has been accepted as 
the authority for his time. In this category are 
Vitoria, Grotius, Vattel, Pufendorf, van Byn- 
kershoek, Oppenheim, Brierly, etc. For those 
who want to become students of international 
law, a study of the writings of these men will 
be advantageous. A working knowledge of in- 
ternational law may be obtained from any one 
of the texts referenced herein. A particularly 
good primer is Brittin and Watson’s Interna- 
tional Law for Seagoing Officers.” 


INTERNATIONAL LAW DEFINED 


To commence an explanation of international 
law we must first define international law. A 
dictionary definition of international law is: 
“the law which regulates the intercourse of na- 
tions.” * Such a definition sounds simple, but is 
apt to be misleading. If we stopped with a sim- 
ple dictionary definition and looked no further, 
we might well believe that international law is a 

1. 19 F.R.D. 309 (1956). 
2. Brittin and Watson, International Law for Seagoing Officers, 


2d ed. (1960). 
3. Black, Law Dictionary (4th ed., 1951). 
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nice, neat, legal package made up of codes, codi- 
cils, covenants, and courts, by which civilized 
nations of the world deal with each other. Noth- 
ing could be further from the truth. If inter- 
national law is not a neat little package avail- 
able at the whim of a sovereign, what is it? Of 
necessity one must look to the sources of inter- 
national law. The two principal sources of in- 
ternational law are custom and treaties.* Other 
sources include general principles of law rec- 
ognized by nations, judicial precedents, i.e., 
court decisions, and as previously indicated, 
textwriters.® 

The first source of international law that we 
shall discuss, custom, is defined as established 
or recognized usage. Hans Kelsen, a well 
known publicist of our time, uses the term “basic 
norm” as descriptive of that upon which all 
international law and all national legal systems 
depend. He states his basic principle upon 
which all else depends as: “The States ought to 
behave as they have customarily behaved.” ? 
But, custom in its legal sense means something 
more than mere habit and usage. It is obliga- 
tory usage for those who follow it. We follow 
because we feel obligated to do so. 

The growth of new custom is always a slow 
process and the character of international so- 
ciety makes it particularly slow in the inter- 
national community.’ It is possible, however, 
for new custom to develop and be accepted as 
law. A recent example of this is in the air. 
With the coming of the Air Age, territorial sov- 
ereignty in the air space reared its head. It was 
soon firmly established in international law that 
each nation’s territorial jurisdiction extends at 
least to the air space above its geographical 
boundaries. However, not all problems of in- 
ternational law inherent with the coming of the 
Air Age have been solved and in some respects 
international law concerning the subject is not 
firmly established. 

The technical advancements in the launching 
and operation of space objects is resulting in the 
development of new principles of international 
space law. Also, the coming of the nuclear-pow- 
ered ship must necessarily result in the develop- 
ment of new principles of international maritime 
law by custom as well as by international agree- 
ments, particularly rules and regulations for 
promoting safety of life at sea. The Interna- 
4. 1 Lauterpacht, Oppenheim’s International Law, 25 (8th ed. 1955). 
5. Brierly, The Law of Nations, 6th ed. 62-66 (1963). 

6. The Winston Dictionary (1946). 
7. Kelsen, General Theory of Law and State, 369 (1945). 


8. Brierly, supra note 5 at 59-62. 
9%. Fenwick, International Law, 3rd ed., 408-413 (1952). 
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tional Regulations for Preventing Collisions at 
Sea must be brought continuously under the 
strong light of close scrutiny with the addition 
to our fleet of increasing numbers of nuclear. 
powered submarines and surface vessels, as 
well as the inevitable addition of nuclear-pow- 
ered shipping to the commercial fleet and to for- 
eign navies. 

As mentioned before, the second principal 
source of international law is treaties. A treaty 
in international law is an agreement or contract 
between two or more independent nations with 
a view to public welfare.*° These international 
agreements are ofttimes called by many other | 
names, such as conventions, pacts, acts, declara- 
tions, and protocols and in modern times are 
used interchangeably. In substance they serve 
the same purpose, and we need not concern our- 
selves with the task of distinguishing the labels 
that are attached." Certainly not every treaty 
between two or more nations is a source of inter- 
national law. They may well be a source of law 
for the parties to the agreement, but only in rare 
instances may we describe them as a source of 
“general” international law. About the only 
treaties that would qualify under the principle 
of general international law would be those | 
which a large group of nations signed for the 
purpose of declaring their understanding of 


what the law is on a given subject, or of laying 
down new rules of conduct, or creating some in- 


ternational institution.** Obviously, the law 
created will not be international law for every 
nation inasmuch as the law will not bind nations 
which are not parties to the treaty. 

One might distinguish the two principal 
sources of international law with this illustra- 
tion. From custom and long usage comes our 
customary or unwritten law, and from treaties 
our treaty or written law. Customary law in the 
internation] community is analagous to our mu- 
nicipal common law. It is not a creature of 
proper breeding, but like Topsy, “it just 
growed.” On the other hand, treaty law in the 
international community is analogous to stat- 
utory law which our state legislatures enact to 
govern the people of the state. There being no 
international legislature, in the sense of a body 
having power to enact new international law 
binding on the states of the world and their 
peoples, treaties are utilized in the efforts to ful- 
fill the legislative needs of the international 
community. 


10. Black, supra note 3. 


11. See Brittin and Watson, supra note 2 at 16-18 for a discussion of 
the terms. - 


12. Brierly, supra note 5 at 57-59. 














Without delving further into the sources of 
international law, we must briefly analyze in- 
ternational law as a legal system. First, let us 
deal briefly with the one school of thought that 
international law is not a legal system and then 
turn our attention to the analysis of interna- 
tional law as a legal system. The first school 
would say: “No, international law is not law. 
It is nothing more than international morality. 
It is a set of rules of morality which apply only 
to the conscience. There is no sovereign po- 
litical authority above the sovereign states 
which could enforce such rules, so it is not 
_ | 

Those who insist that international law is not 
> a legal system are principally followers of the 
text-writers who regard nothing as law which 
is not the will of a political superior, i.e., law 
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n our- F is command issued by a legislature, dictator, or 
labels other lawmaking body and backed by superior 
—a force. This is not a correct definition because 
1 ~ 






it covers only written or statutory law and ig- 
nores the unwritten or customary law.** If we 
subscribed to such definition we could not ac- 
count for the existence of the English Common 
Law or account for the existence of customary 
law, which does exist everywhere. Further, 
such a theory is historically unsound. Most of 
the characteristics which are thought to throw 
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ing 2 of | doubt on the legal character of international law, 

laying — such as its basis in custom, voluntary submis- 
ae sion to the jurisdiction of the court, absence of 
1e law 











regular processes either for creating or en- 
forcing it, are similar features of early legal 
systems, and it is only in modern times that we 
have come to regard it as natural that the state 
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incipal — should enact new laws and the procedure for 
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as a legal system, most writers agree that the 
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yur mu- § are the existence of a political community and 
ture of F the recognition by its members of settled rules 
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y in the § that international law on the whole seems to 

















to stat- 
snact to 





satisfy the conditions. Clearly there is an in- 
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questions are brought; and authorities and 
precedents are cited as a matter of course."” 


13. Von Schuschnigg, International Law, 31-39 (1959). 

\4. Lauterpacht, supra note 4 at 7. 

15. Brierly, supra note 5 at 68-71. 

16. Lauterpacht, supra note 4 at 10; Brierly, supra note & at 71. 
11. Brierly, supra note 5 at 69. 
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To examine thoroughly the Law of Nations as 
a legal system, let us break down the essential 
conditions for the existence of law and look for 
the true basis of international law. As previ- 
ously indicated, the existence at the present time 
of an international political community of one 
hundred twenty nations cannot be denied, even 
if we so desired. We need not further concern 
ourselves with that condition. The second con- 
dition, recognition of settled rules as binding 
on the members of the political community, boils 
down to nothing more than common consent. 
Stated simply, law is law because an overwhelm- 
ing majority of the members of a community 
consent that itislaw. Thus, the basis of all law 
is common consent.’* This consent may be 
either tacit or express. 

Applying this basis of all law to the inter- 
national community, we find that the customary 
rules of international law have grown from the 
common consent of the states of the interna- 
tional community. Although common consent 
to the customary rules of conduct was tacit in 
the beginning, as the needs of the international 
community of states increased, the common con- 
sent became express in many instances by virtue 
of law-making treaties, e.g., the 1958 Law of the 
Sea Convention, etc. Thus, what has gradually 
developed as the Law of Nations is a system of 
customary rules augmented by conventional, or 
treaty-made, rules which by common consent we 
determine the rights and regulate the inter- 
course of independent states in peace and war. 

One further explanation should be made. 
What has been discussed has been public inter- 
national law as opposed to private international 
law. As a general rule private international 
law is not international law.” It takes on the 
international character because it concerns 
mainly matters between individuals of different 
states in the international community. Public 
international law regulates the conduct of inde- 
pendent states in their relations with each other 
while private international law regulates 
mainly private rights between individuals which 
involve a diversity of municipal laws and juris- 
dictions applicable to the persons, facts, or 
things in dispute.2° For example, private inter- 
national law deals with such questions as 
whether a person owes allegiance to a particular 
state where he is domiciled, or whether his prop- 
erty, status, rights, and duties are governed by 
the law of the place where the property is situ- 
ated, the law of the place where the rights were 


18. Lauterpacht, supra note 4 at 15. 
19. Id. at 6. 
20. Black, supra note 3. 
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acquired, the law of the court where suit is 
brought, or the law of the domicile of the party. 


WHY STUDY INTERNATIONAL LAW? 


With this explanation in hand one may ask: 
“What is its significance to the naval officer?” 
With uniformed lawyers available in the mili- 
tary services, political advisors assigned to 
major commands, and ready access to depart- 
mental headquarters and the State Depart- 
ment in Washington through modern commu- 
nications, why should naval officers study or 
concern themselves with the study of interna- 
tional law? 

In answer to this question three principal 
reasons may be advanced. First, all military 
men are naturally interested in increasing the 
understanding of international law and in im- 
proving it so that it may better meet the needs 
of the modern world. The military is a fertile 
field in working toward an increased under- 
standing of international law. 

Secondly, the more a military commander 
knows about the subject the better his position 
to discharge his duties and responsibilities as 
a military officer and commander. A com- 
mander would be hard pressed to request in- 
structions concerning an international law 
situation unless he understood it and could 
analyze and evaluate the facts. Without some 
understanding of international law the com- 
mander will not recognize the salient facts much 
less analyze and evaluate them. 

Military officers as a class deal in the arena 
of international law and international relations 
more than any governmental group with the 
exception of State Department personnel. Our 
commanders on foreign soil do so daily. The 
commander in Korea is operating under an in- 
ternational organization, the United Nations, 
carrying out or enforcing an armistice or truce. 
If he is unfamiliar with its provisions, its impli- 
cations, and its legal significance in the interna- 
tional community, he will be hard pressed to 
fulfill the responsibilities reposed upon his 
shoulders. The commander in Berlin must 
know the terms of the agreement under which 
he is garrisoned in Berlin, where the North At- 
lantic Treaty Organization fits into the scheme 
of things, how far he can go to stay within the 
agreement, how far may he permit the East Ger- 
mans to go before they violate the terms of the 
agreement, and the legal implications of each of 
these situations. The commander at Guanta- 
namo Bay, Cuba, must know the terms of the 
two treaties and the lease agreement between 
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the U.S. and Cuba which govern our rights to 
the Naval Base at Guantanamo in order not to 
give Castro any basis for abrogating these 
agreements. The commanding officer of any 
naval activity stationed in a foreign country 
must be familiar with the agreements under 
which he is operating, e.g., base rights and 
Status of Forces Agreements.” The com- 
mander at sea must know the rights and obli- 
gations with respect to international waters, 
territorial sea, the international rules of the 
road, the rights of a Man-of-War in foreign ter- 
ritorial seas and many others.”? The air com- 
mander must realize the legal significance of 
foreign boundaries, over-flying foreign terri- 
tory, base rights, and other rights obtained 
from foreign governments. These are all mat- 
ters of international law and international re- 
lations. It is imperative that the commander 
understand his position in the international 
scheme. 

The third reason addresse8 itself to the obliga- 
tions of officers of the Armed Forces of the 
United States to observe international law. 
This particular area requires a more detailed 
discussion than the first two inasmuch as it is 


well for all of us to dwell on the subject from 
time to time. 


OBLIGATIONS OF NAVAL OFFICERS WITH RESPECT 
TO INTERNATIONAL LAW 


At a very early age we are taught to abide by 
the law. To the child the parent is the “law.” 
The child is soon impressed with the fact that 
when he does “wrong” he is punished in some 
fashion, whether it be by admonition or the 
razor strap. From this the child is made to 
realize what is right and wrong and the signifi- 
cance of doing right. Thus, our moral sense of 
values leads us in adulthood to observe the law. 
In addition, there are the ever present sanc- 
tions for securing obedience. The discussion 
which follows extends to a development of other 
sources and binding forces of the obligations to 
observe international law in both the national 
and international community. The term “na- 
tional community” is used in contradistinction 
to “international community” and relates to 
those obligations emanating from the office held 

(Continued on page 81) 





21. On Status of Forces see Watson, NATO Status of Forces Agree 
ment—The Navy’s Experience in Italy, JAG Journal Aug. 1958, 
p. 9; Hutchins, Criminal Jurisdiction Under the NATO Statas 
of Forces Agreement, JAG Journal, Oct. 1963, p. 165; Stambuk, 
American Military Forces Abroad (1963). 
. On law of the sea see Colombos, International Law of the Sea, 
(5th ed. 1962); McDougal and Burke, The Public Order of the- 
Oceans (1962). 
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of the 
gn ter- NE OF THE least cherished assignments 
r com- which is the lot of the line officer is that 
nce of ff of investigating officer, either in the capacity of 
_ terri- § a one man investigation or as.a member of a 
tained court of inquiry or board of investigation. Fif- 
ll mat- teen thousand and thirty-five JAG Manual 
mal re- §} investigations were received by the Judge Advo- 
mander f) cate General in fiscal year 1964.2 For the same 
ational f} period, the naval service listed ninety-three 
thousand, two hundred and seventy-seven ac- 
obliga- } tive duty officers.* It thus appears that close to 
of the § twenty per cent of active duty naval service offi- 
al law. BH cers were investigating officers during fiscal 
Jetailed § year 1964. It therefore is likely that the line 
as it is §} officer will assume this role early in his career. 
ct from Once appointed to a court of inquiry or for- 
mal board, the duties incumbent on such an as- 
signment become the member’s primary duties,* 
RESPECT § thereby taking precedence over his regular du- 
ties. The same rule applies to one-officer in- 
abide by § vestigations except that the convening authority 
e “law.” — may specifically direct him to engage in the per- 
act that § formance of his usual duties as well.® 
in some Because incidents requiring investigations oc- 
1 or the & cur dramatically with no prior warning, investi- 
made to gating officers are designated as soon after the 
e signifi- B fact as practicable and rarely have sufficient op- 
a of B nortunity to complete the many tasks and 
a projects required by their regular duties. Fre- 
medion quently, the officer and his command can ill af- 
-of other *Lieutenant William R. Klein, USNR, is presently assigned to 
= the Investigations Division, Office of the Judge Advocate Gen- 
ations to eral. He received an A.B. degree from Columbia College and an 
national LL.B. degree from the Yale Law School. A member of the New 
erm “na- York and Massachusetts Bars, LT Klein holds membership in the 
at . New York State, Massachusetts, American and Federal Bar As- 
istinction sociations. He is admitted to practice before the U.S. Court of 
‘elates to Military Appeals, U.S. Court of Claims and the U.S. Tax Court. 
\ffice held 1. The distinction between them is set out in section 0204 of the 
n page 81) . 











JAG Manual. 

2. No figures are available as to how many of these investigations 
involved more than one investigating officer or how many officers 
were involved in more than one investigation. 

3. U.S. Bureau of the Census, Statistical Abstract of the United 
States, 1964 (Eighty-fifth Edition). Washington, D.C., p. 261. 
The breakdown is: Navy—76,446 officers; Marine Corps—16,831 
officers. 

4. JAG Manual, secs. 0404a, 0504a. 

5. JAG Manual, sec. 0607d. 
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THE INVESTIGATING OFFICER 
AND PARTY RIGHTS 


ford this new assignment because of personnel 
shortages, impending inspections, ship schedule 
commitments or any combination thereof. As 
a result, unless the investigation involves a sub- 
ject of unusual interest, the officer may view his 
appointment as an unwelcome interruption of 
his regular duties. He knows that his regular 
work will continue to accumulate and thus his 
natural reaction often is to complete his task 
in an acceptable fashion as quickly and expedi- 
tiously as possible. As a result investigations 
are not always initially as complete as they 
should be. 

Normally a board or court has the services 
of counsel and the task of the members is that 
much easier, as counsel, by preliminary investi- 
gation, can determine what evidence is pertinent 
and material and thus facilitate the board’s 
work. Inaone officer investigation, the investi- 
gating officer must do this himself. If he is for- 
tunate, there may be a law specialist available 
with whom he can consult. Otherwise, he will 
have to ascertain what is required of him from 
the Manual of the Judge Advocate General and 
copies of prior investigations. 

The importance of the investigating officer ° 
cannot be overemphasized. Regardless of the 
subject matter under investigation, the investi- 
gating officer has an essential role in furthering 
the efficiency and morale of the naval service. 
The thoroughness and perspicacity of his efforts 
will determine whether or not a permanently dis- 
abled seaman will be entitled to disability bene- 
fits or whether a fellow officer’s career potential 
will be terminated. 

JAG Manual investigations fall into two broad 
categories when viewed in terms of personnel 
conduct: 

1. Personnel injuries requiring line of duty-conduct 

determinations. 

2. Investigations involving incidents wherein a mem- 


ber’s conduct may subject him to disciplinary or 
administrative action. 





6. The term investigating officer as used in this article refers 
equally to court of inquiry and board members as well as the one 
man investigating officer unless otherwise indicated in the body 
of the article. 
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Both situations frequently occur in the same 
investigative incident.’ 


PARTY DESIGNATION 


A person subject to the Uniform Code of Mili- 
tary Justice or an employee of the Department 
of Defense whose conduct or performance of 
duty is “subject to inquiry” or who has a “direct 
interest” in the subject under investigation may 
properly be designated a party to an investiga- 
tion.® 

Only a member of the naval service subject to 
the Uniform Code of Military Justice whose con- 
duct is subject to inquiry or a person subject to 
the Uniform Code of Military Justice who has a 
direct interest in the subject of inquiry and who 
requests to be made a party must be designated.® 

Any civilian employed by the Department of 
Defense who has a direct interest in the sub- 
ject of inquiry and requests party designation, 
or any member of the Naval or Marine Corps 
Reserve not subject to the Uniform Code of 
Military Justice by virtue of his status whose 
conduct is subject to inquiry or who has a direct 
interest in the subject of inquiry may be des- 
ignated a party upon his own request.” Any 
member of the armed forces subject to the Uni- 
form Code of Military Justice whose conduct is 
subject to inquiry or who has a direct interest in 


the subject of inquiry may be designated a party 
when it is considered advisable and practicable." 
No other persons may be designated parties.” 

The convening authority in his appointing 
order should designate parties if they are ap- 


parent at the time. He may designate parties 


7. Occasionally, a member of the naval service’s conduct may be so 
obviously suspect that charges are preferred against him prior to 
the investigation. If such is the case and if a General Court- 
Martial appears warranted, were the charges substantiated, an 
Article 32, Uniform Code of Military Justice investigation must 
be conducted or the charges may not be referred to trial by 
General Court-Martial. (See paragraph 34, MCM 1951.) 

. JAG Manual, sec. 0301a. JAG Manual, sec. 0301b provides that 
&@ person’s conduct or performance of duty is “subject to inquiry” 
when the person is involved in the incident or event under in- 
vestigation in such a way that disciplinary action may follow; 
or which may affect his rights or privileges; or jeopardize his 
personal reputation or professional standing. JAG Manual, sec. 
0301le states that a person has a “direct interest” in the subject 
of inquiry (1) when the findings, opinions, or recommendations 
of the fact-finding body may, in view of his relation to the in- 
cident or circumstances under investigation, reflect questionable 
or unsatisfactory conduct or performance of duty; or (2) when 
the findings, opinions, or recommendations may relate to a matter 


over which the person has a duty or right to exercise official 
' control. 


. JAG Manual, sec. 0302. 

. Subject to the requirements of JAG Manual, sec. 0302b(3). 

. If the convening authority considers it necessary to designate 
such a person a party without his consent, then application to 
do so must be made to the Secretary of the Navy (Judge Ad- 
vocate General) stating the reasons therefor, the subject of 
inquiry and a brief summary of the known facts. 

12. JAG Manual, sec. 0302a(5). 
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at any subsequent time during the proceedings." 
The investigating officer also may designate par. 
ties during the course of the investigation if the 
circumstances so warrant."* 

Difficulty is often encountered by the investi- 
gating officer in determining who should be des- 
ignated a party. What guidelines are available | 
to the investigating officer? It is apparent that 
in line of duty-conduct determinations, the in- 
jured parties and the individual(s) whose acts 
or omissions may have caused or contributed to 
the injuries should be designated parties where 
an adverse finding may result. In investiga- 
tions involving casualties, such as collisions, the [ 
problem increases in complexity. Where is the 
line drawn between “subject to inquiry” and 
“direct interest”? Is an accurate distinction 
possible or necessary? Normally, the command- f 
ing officer of a ship involved in an incident which 
is the subject of inquiry should be designated | 
a party as should those persgnnel whose conduct 
or omissions may have had a direct bearing on 
the incident (e.g., the OOD or CIC officer in a col- 
lision situation). However, in situations such as 
an engineering casualty which may have resulted 
from the extended inattention to duty by many 
personnel, the possibility of multiple party des- 
ignation arises. Assuming it can be deter- f 
mined that the circumstances attending the cas- [/ 
ualty occurred between a specified time period, |) 
should all watchstanders and supervisory per- 
sonnel for this period as well as those responsi- 
ble for their training be designated parties? 
Section 0303 of the Manual of the Judge Advo- 
cate General provides that party designations f 
may be withdrawn when it appears that certain 
parties no longer are involved in a material de- 
gree. What is meant by material degree? 
Should this section be used as a means of circum- 
venting the problem of proper party designa- 
tion? Can it not be argued that it is better initi- 
ally to designate all who may technically fall 
within sections 0301 and 0302 of the Manual of 
the Judge Advocate General parties and then 
withdraw the designations of those not involved 
in a material degree? 

Investigations often disclose negligence in 
areas unrelated to the subject matter under in- 
vestigation. Although those personnel respon- 
sible fall within the technical language of sec- 
tions 0301 and 0302 of the JAG Manual, practi- 
cal considerations indicate that unless their 
omissions are of a serious nature, warranting 
possible disciplinary action, their designation 





13. JAG Manual, sec. 0302b(1). 
14. JAG Manual, sec. 0302b(2). 
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as parties would only serve to divert the investi- 
gation from its purpose. Improved training 
programs can be initiated subsequently as cor- 
rective measures in such circumstances. 

It is therefore advisable for the investigating 
officer to avoid designating non-material parties, 
thereby avoiding needless complications and 
work. Normally it is readily apparent to the in- 
vestigating officer who, of necessity, should be 
named parties, and a thorough investigation 
subsequently will disclose whether additional 
parties should be designated. 

Careful scrutiny of the instructions in the ap- 
pointing order and a constant re-examination of 
the “purpose” of the investigation are invaluable 
guides in assuring that the investigation is con- 
fined to its proper limits. 


CIVILIAN PARTIES 


Unusual difficulties may develop when a civil- 
ian Department of Defense employee is accorded 
party status. Although civilian parties are en- 
titled to all the benefits and rights of military 
parties and are technically entitled to the same 
treatment as naval personnel, it must be em- 
phasized that they nevertheless are civilian per- 
sonnel and are not subject to military control or 
authority and thus are not bound by military 
laws and regulations. A civilian party cannot 
be compelled to testify as a witness before a 
Navy investigating body unless subpoenaed by 
acourt of inquiry. 

Where it appears that disciplinary action as 
to a civilian party may be appropriate, the in- 
vestigating officer or board should not hesitate 
to recommend that such action be taken by 
proper authority. However, before any discip- 
linary action may be initiated against a civilian 
employee, he must be given certain rights as set 
forth in the Naval Civilian Personnel Instruc- 
tions, section 750. These rights are not related 
to JAG Manual party rights and must be ac- 
corded the party by appropriate authority re- 
gardless whether he has been accorded all JAG 
Manual party rights. Although compliance with 
the Naval Civilian Personnel Instructions is not 
the responsibility of the military investigating 
officer, he nevertheless should familiarize him- 
self with them so as to insure that no prejudicial 
action is taken during the military investigation 
which may subsequently provide the basis for 
the preclusion of any effective disciplinary 
action. 


15. MCM 1951, par. 115; UCMJ, art. 185; JAG Manual, sec. 0417. 
See JAG Manual, sec. 0130, regarding payment of nonmilitary 
witnesses. 





INVESTIGATING OFFICER’S RESPONSIBILITY TO 
PARTY 


It is essential that parties be accorded their 
rights immediately after they are so designated 
or as soon as their status is apparent to the 
investigating officer. Nevertheless, it is not 
always practical or possible to do this. The 
investigating officer should fully explain the rea- 
sons for such delays in the preliminary state- 
ment of his report. 

It is the duty of the investigating officer or 
board counsel to insure that the party fully un- 
derstands his rights. A verbatim reading of the 
pertinent JAG Manual sections, though techni- 
cally correct, may prove to be inadequate and 
can create considerable difficulty if the party 
subsequently claims he lacked comprehension. 
If the party is represented by qualified legal 
military counsel, the responsibility of determin- 
ing whether the party understands his JAG 
Manual party rights shifts to party counsel. In 
those situations where the party may not have 
the benefits of qualified counsel, the situation is 
more difficult, especially as a junior investigat- 
ing officer may not fully understand all the im- 
plications associated with party rights. 

It happens far too frequently that an over- 
zealous investigating officer, eager to complete 
the investigation as quickly as possible, visits 
a hospital patient who is under heavy medica- 
tion or in a semicomatose state, advises him of 
his rights, obtains an incriminating statement, 
and a waiver of rights only to have the party 
subsequently claim he never received his rights 
or that he was incapable of understanding them 
at that time. Similarly, investigating officers 
fail to realize that many enlisted personnel are 
too scared to admit noncomprehension. If a 
party can prove that he did not understand his 
rights, and thus did not properly exercise them, 
he will subsequently be afforded the opportunity 
to do so and portions of the initial investigation 
may be invalidated. 

In those cases where parties are physically 
incapacitated or are geographically separated, 
the investigating officer must determine 
whether he can afford to wait until the parties 
are assembled and physically capable of par- 
ticipating in the proceedings or whether pend- 
ing current factors as personnel orders or 
the necessity of removing pertinent physical 
evidence (such as damaged property) would de- 
mand immediate action. Photographs or affi- 
davits often may simplify matters. However, 
common sense may well be the best criteria. 
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Where there is no verbatim record of the pro- 
ceedings,** the party must execute in writing an 
acknowledgment that he had been informed of 
and permitted to exercise his party rights. He 
must further indicate any waivers thereof.” 

The investigating officer or board counsel 
should not consider the proceedings as adversary 
proceedings. He must not view himself as a 
prosecuting attorney and should not treat the 
party as an accused in court-martial proceed- 
ings. The investigating officer is not the trier 
of facts but rather an impartial gatherer of 
facts. 

The investigating officer should be aware of 
the party’s interests and when it appears that 
the party obviously does not understand what 
is happening and is not properly exercising his 
rights, it would not be remiss for him to again 
remind the party of his rights. In line of duty- 
conduct investigations wherein it is evident 
that the party has incurred a permanent disabil- 
ity, such action is strongly recommended. 


PARTY RIGHTS 


Section 0304a of the Manual of the Judge Ad- 
vocate General affords a party to an investiga- 
tion the following rights. (Comments will be 
included where appropriate. ) 

1. “To be given due notice of such designation”. 
2. “To be present during the proceedings but 


not when the investigation is clear for de- 
liberation.” 


A party has the right to be present whenever 
hearings are held or testimony is taken. However, 
this right is not extended so as to require the 
presence of parties whenever the investigating of- 
ficer privately confers with, questions or elicits 
statements from witnesses. The party is entitled 
to examine these statements and can question the 
witnesses himself. 

3. “To be represented by counsel.” 

A party may be represented by civilian counsel 
if provided by him or by military counsel of his 
selection. A party is entitled to military counsel 
of his own selection if reasonably available. A 
party to a JAG Manual investigation does not have 
the absolute right to lawyer military counsel (qual- 
ified in accordance with Article 27b, Uniform Code 
of Military Justice) unless the investigation is also 
serving as an Article 32, UCMJ, pre-trial investi- 
gation.“ In a Court of Inquiry or formal board, 
legal counsel should be made available if practi- 
cable; in an informal investigation, legal counsel 

- should be provided if reasonably available.” What 





. The record of the proceedings must be verbatim if the inves- 
tigating body is a Court of Inquiry or formal Board of Investiga- 
tion. JAG Manual, secs. 0435, 0506. 

17. JAG Manual, sec. 0304e. 
18. JAG Manual, sec. 0304b. 
19. Ibid. 
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do these terms mean and to what degree do they 
differ? No concise distinction is available. How- 
ever, in view of the greater importance and gravity 
associated with formal proceedings as opposed to 
informal investigations, the if practicable test 
should be construed more liberally than the reason- 
ably available test. Thus lawyer counsel should 
more readily be made available to those people 
designated as parties by a formal board as opposed 
to an informal investigation. 

As a practical matter, convening authorities 
when requested have been making legal counsel 
available to parties designated by courts of in- 
quiry and formal boards of investigation; many 
problems which otherwise might be encountered 
have thus been avoided. 

Most difficulties relating to the question of the 
availability of legal counsel occur in informal in- 
vestigations. Frequently, they involve situations 
requiring a line of duty-conduct determination on 
a permanently disabled active duty member. If 
the man is denied legal counsel and an adverse 
determination is made, the man often will retain 
civilian counsel and possibly seek congressional 
assistance. Invariably he will request that the 
matter be reconsidered and may submit information 
not previously evaluated which will require fur- 
ther investigation. He may claim that as he was 
not initially assigned qualified legal counsel, he 
was unable to effectively present his case or his 
serious physical condition may have prevented 
him from participating in the investigation. Asan 
adverse line of duty-conduct determination may 
result in substantial loss of benefits to a perma- 
nently disabled service member, it is recommended 
that requests for qualified legal counsel be hon- 
ored whenever practicable, especially in those in- 
stances where an adverse determination is indi- 
cated. Similarly, in those instances when the 
disabled service member is physically unable to 
participate in the investigation and an adverse 
determination is indicated, the convening authority 
should make every reasonable effort to appoint 
qualified legal counsel to represent the individual. 

37 U.S. Code 802 precludes any active duty Naval 
person who is absent from his regular duty for 
a continuous period of more than one day because 
of a disease that is directly caused by and im- 
mediately follows his intemperate use of alcoholic 
liquor or habit forming drugs from receiving pay 
for such a period. Frequently, large amounts of 
money may be involved when hospitalization or 
disability lasts for several months as frequently 
occurs with liver ailments and nervous disorders 
directly attributed to intemperate use of liquor and 
habit forming drugs. In such situations, an ad- 
versely affected service member may well seek finan- 
cial relief in the federal courts or request reconsid- 
eration by the Judge Advocate General, especially 
if he did not have the services of legal counsel in 
the initial proceedings. It must be emphasized 
that the issue of causality which often arises in - 
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determinations under this statute requires a de- 
gree of legal expertise which nonlegal counsel 
normally does not possess. 

Similarly, in those situations where a party’s 
performance of duty is under inquiry and an ad- 
verse recommendation may for all practical pur- 
poses terminate the party’s career advancement, 
legal counsel should readily be made available. 

Although a party who has been issued a puni- 
tive letter has the right to appeal and seek the aid 
of counsel, representation by legal counsel in the 
initial stages would facilitate the entire matter in 
that it would discourage appeals where they are 
unwarranted. 

Other situations, depending’ on the individual 
circumstances, may require that the convening 
authority make available legal counsel. It is read- 
ily apparent that because of the limited number of 
law specialists, it is often not possible to assign a 
party legal counsel though the command is eager to 
do so. An examination of court decisions as well 
as congressional inquiry into military matters over 
the past decade strongly warrants the conclusion 
that whenever possible, convening authorities 
should make legal counsel available to those parties 
who stand to lose property or personal rights. In 
the event that the convening authority is unable 
to provide legal counsel he should include an ex- 
planation in his endorsement to the investigative 
report. 

4, “To cross-examine witnesses.” 

In board proceedings whenever witnesses are 
called to testify, each party is entitled to cross- 
examine each witness. The normal strict rules of 
evidence used in courts-martial do not apply to 
investigative proceedings, but rather the scope of 
cross-examination should be of considerable lati- 
tude. Nevertheless, despite the liberal rules of evi- 
dence, non-material and degrading matter not 
pertinent to the investigation as well as cross- 
recrimination should not be permitted. If witnesses 
are not called to testify at a hearing but rather are 
interviewed privately, parties do not have the ab- 
solute right to be present for cross-examination. 
However, the party must be afforded the opportu- 
nity to question such witnesses and submit state- 
ments elicited from them as evidence. 

5. “To testify as a witness.” 

If the party is charged with an offense relating to 
the matter under investigation, he cannot be com- 
pelled to testify at a court of inquiry unless at his 
own request; subject to this exception the party 
may be called as a witness and he must take the 
stand and testify,” however, he cannot be compelled 
to incriminate himself, to answer questions which 
tend to incriminate him or to make a statement or 
produce evidence, the contents of which is non- 
material to any issue under investigation and may 
tend to degrade him.” If such party is suspected 
of an offense he must be warned of his rights under 


20. JAG Manual, sec. 0305a. 
21. JAG Manual, sec. 0305b. 





758-806— 65——3 





Article 31, Uniform Code of Military Justice. A 

military investigation other than a court of inquiry 
cannot compel a non-military party to testify.” 

6. “To refuse to incriminate himself, and to re- 

fuse to make any statement regarding any of- 

fense of which he is suspected.” 

7. “To make voluntary statement himself, oral 

or written, to be included in the record of pro- 

ceedings or investigative report.” 

8. “To make an argument at the conclusion of 

presentation of evidence.” 

Such argument may be written or oral, sworn 


or unsworn, and need not follow any particular 
format. 


In courts of inquiry, a party has two addi- 
tional rights: 


1. “To challenge members of the court of inquiry 
for cause stated to the court.” * 
2. “If charged with an offense, to be a witness at his 


own request and not to be called as a witness in the 
absence of his own request.” * 


In addition, if the investigation is inquiring 
into the circumstances surrounding the disease 
or injury of a member of the armed forces, the 
service member must be advised that he cannot 
be required to sign a statement relating to the 
origin, incurrence or aggravation of any disease 
or injury he may have. Any such statement 
against his own interest which an individual is 
required to sign without first receiving this 
warning is invalid.” 

Similarly, any adverse evidence obtained 
solely as a result of such a statement will also 
be considered invalid. 

If the investigation is to be used as a pretrial 
investigation under Article 32, Uniform Code 
of Military Justice, the party is entitled to a 
copy of the record,”* otherwise there is no man- 
datory requirement that a party be given a copy 
of the record although the party must be per- 
mitted to examine the investigative report upon 
its completion. 

Section 0304e of the JAG Manual requires 
that in those proceedings wherein a verbatim 
transcript is not provided, the substance of the 
advice given to a person designated as a party 
should be reduced to writing and that the party 
shall acknowledge therein that he has been 
informed of his rights and indicate any waivers 
thereof. 

Far too frequently, parties are requested to 
sign acknowledgements of their rights with 
waivers thereof at the outset of the investiga- 


22. JAG Manual, secs. 0417, 0509. 

23. JAG Manual, sec. 0414; see MCM, 1951, par. 62f. 
24. JAG Manual, sec. 0305. 

25. JAG Manual, sec. 0306. 

26. JAG Manual, sec. 0304f. 
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tion. Occasionally, an investigation may un- 
cover information which will tend to implicate 
a party to a far greater degree than he initially 
anticipated ; or testimony may be offered where- 
in a witness tends to wrongfully place the entire 
blame for the incident on a particular party. 
Under such circumstances, a party may not 
know what rights he will desire to exercise or 
waive until he studies all the adverse evidence 
accumulated by the investigating officer. 

As soon after his designation as practicable, 
the party should be informed of his rights and 
should execute a detailed acknowledgement that 
he was so advised. The party should not be 
requested to indicate those rights he intends to 
exercise and those he intends to waive until he 
has had the opportunity to examine all the ad- 
verse evidence accumulated by the investigation. 
For only then can he make a proper election 
regarding party rights, at which time he should 
execute a dated acknowledgment disclosing 
those rights waived, those rights accorded and 
those rights not waived and not accorded. In 
the event the party indicates that he was not 
permitted to exercise certain rights, and preju- 
dice is shown thereby, the issue will normally be 
resolved in the party’s favor. However, it is 
recognized that a party though offered the 
opportunity to exercise certain rights may un- 
reasonably procrastinate with the result that 
compliance becomes impossible. Once a party 
has been advised of his rights, it is incumbent 
on him to take positive action regarding the exer- 
cise of those rights, and the investigating officer 
should make this clear to the party. If it is 
evident that the responsibility for the failure to 
exercise certain party rights rests primarily 
with the party, then the party’s actions will be 
considered tantamount to a waiver of those 
rights. Any information of this nature should 
be noted in the preliminary statement of the 
investigative report. 

If additional investigation is ordered by 
reviewing authority and further adverse infor- 
mation is adduced, the party is again entitled 
to the full exercise of his rights and an appro- 
priate signed acknowledgement should be ap- 
pended to the additional investigation. 


FAILURE TO ACCORD PARTY RIGHTS 


The provisions relating to party rights have 
been enacted to be used rather than abused. 
Far too frequently, investigative reports con- 
taining adverse party determinations will be 
submitted and the party either has not been ac- 
corded his rights or the report fails to contain 


JAG JOURNAL 


the necessary acknowledgement as required by | 
section 0304e of the Manual of the Judge Advo. 
cate General. 

If the investigative report lacks only the for. 
mal acknowledgement, the convening authority 
will be requested to obtain one. Difficulties and 
unnecessary delay may result, inasmuch as the 
party may have been transferred, may refuse 
to submit the acknowledgement, or may have | 
been discharged from the service. No legal ad- 
verse opinion relating to line of duty-misconduct 
will be rendered by the Judge Advocate General 
absent such written acknowledgement unless the 
report contains indisputable evidence (e.g., af- 
fidavits) that the party was accorded his rights 
and permitted to exercise those not waived. 

Failure to accord party rights to a person 
whose conduct becomes subject to inquiry may 
preclude use of the record as evidence and may 
require return of the record to the convening [ 
authority to permit the member to make a state- [ 
ment in rebuttal concerning any recommended 
adverse action other than disciplinary action, 
and if he makes substantiated contentions which 
are not repudiated in the record, further in- 
vestigation may be required.?" 

Section 0304d of the JAG Manual by its innoc- 
uous language offers little criteria whereby the 
effects of a failure to provide party rights can — 
be accurately measured. It contains no pro- f 
visions for persons who have a “direct interest” 
in the investigation. It does suggest that it is 
not always fatal to deny a party his rights and 
that under certain unspecified situations ad- 
verse determinations may be made although a 
party has never been afforded the opportunity 
to submit evidence in his behalf. It thus fails 
to provide any guidelines to the question 
“when?” which is raised by its permissive lan- 
guage. Nevertheless, the actual policy followed 
is one which strives to insure that a party is 
given the opportunity to fully exercise his rights. 

In each situation where an adverse determi- 
nation may result and a party has not been ac- 
corded his rights, either in part or in toto, the 
Judge Advocate General as a matter of course 
will return the report requesting that the party 
be accorded those rights which he does not 
choose to waive. Admittedly, at the stage when 
subject report is received by the Judge Advocate 
General, it has passed through the chain of 
command and a considerable time period has 
elapsed. As a result, witnesses or physical evi- 
dence may be unavailable. It is thus evident 

(Continued on page 82) 





27. JAG Manual, sec. 0304d. 
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DOES AN ACCUSED HAVE AN ABSOLUTE 
RIGHT TO REFUSE OR TO OBTAIN A 
CHANGE OF HIS GUILTY PLEA? 


CDR CHARLES J. MACKRES, USNR* 


OR THE PURPOSES of this article, let us 

assume that you are sitting as a member 
of a court-martial or, perhaps, you have been 
appointed as a counsel to prosecute or defend 
an accused being tried by a military court. At 
the trial the accused pleads guilty. His plea of 
guilty is fully explained and it is accepted by 
the court as voluntary and provident. Can the 
accused, thereafter, at any time, during his trial, 
change his plea to not guilty, so as to place the 
traditional burden upon the government to prove 
his guilt of the offenses charged? Or, suppose, 
after the same guilty plea, the law officer (or 
president of a special court-martial) deter- 
mines, for no stated reason, to change the plea 
to not guilty. This despite a clear insistence by 
the accused that he is guilty, and that his plea is 
made understandingly and providently. Can 
his guilty plea be changed to not guilty over his 
insistent objections? Can he change his guilty 
plea at will? Can it be changed against his 
will? Does the accused have a right to refuse 
or to obtain a change of his guilty plea? At 
first glance, it would seem that an accused, “pre- 
sumed to be innocent until proved guilty’, could 
always, at any time (and for any reason), 
change his plea to not guilty. Such is not the 
case. Similarly, it would seem that an accused 
ought to always be able to “bare his soul” and 
“repent” by the route of a judicial admission of 
guilt. This also is not true—as we shall see. 

Digressing somewhat from our specific in- 
quiry, we note that paragraph 70b, MCM 1951, 
and Article 45 of the Uniform Code of Military 
Justice, provide us with certain beginning guide- 
lines related to situations involving the change 
of a guilty plea. Paragraph 70b, MCM 1951, 
at page 107 provides, in applicable part: 


Whenever an accuséd, in the course of trial following 
a plea of guilty, makes a statement to the court, in his 





*Commander Charles J. Mackres, USNR, is presently assigned to 
the U.S. Navy-Marine Corps Judiciary Activity, Washington, D.C. 
He received his LL.B. degree from the University of Indiana in 
1942 and is admitted to practice before the Supreme Court of the 
State of Indiana, Federal District Courts for Northern District 
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testimony, or otherwise, inconsistent with the plea, the 
court will make such explanation and statement as the 
occasion requires. If, after such explanation and 
plea, it appears to the court that the accused in fact 
entered the plea improvidently or through lack of 
understanding of its meaning and effect, or if the 
accused does not voluntarily withdraw his inconsistent 
statement, the court will proceed to trial and judg- 
ment as if he had pleaded not guilty . . . When, after 
a plea of guilty has been received, the accused asks to 
be allowed to withdraw it and substitute a plea of not 
guilty or a plea to a lesser included offense he should 
be permitted to do so....' (Emphasis supplied) 


Article 45 of the Uniform Code of Military Jus- 
tice provides: 

(a) If an accused arraigned before a court-martial 

makes any irregular pleading, or after a plea of guilty 

sets up matter inconsistent with the plea, or if it 

appears that he has entered the plea of guilty im- 

providently or through lack of understanding of its 

meaning and effect, or if he fails or refuses to plead, 

a plea of not guilty shall be entered in the record, and 

the court shall proceed as though he had pleaded not 

guilty. (b) A plea of guilty by the accused shall not 

be received to any charge or specification alleging an 

offense for which the death penalty may be adjudged. 
.* (Emphasis supplied) 

Reading these two sources of military law to- 
gether, it would appear that they both state that 
in the event of an unresolved inconsistency fol- 
lowing a guilty plea or a determination that the 
prior guilty plea was entered involuntarily, im- 
providently or through lack of understanding, 
the guilty plea shall be changed to not guilty. 
Although only generally applicable, and not 
within the specific scope of our inquiry here, the 
decisions of the Court of Military Appeals are 
legion declaring that a post-plea showing of in- 
consistency,* involuntariness,* improvidence,‘ or 


- MCM, 1951, par. 70b. 

2. UCMJ, art. 45, 10 USC 845. 

3. United States v. Stanaway, 12 USCMA 552, 31 CMR 138 (1961); 
United States v. Hamill, 8 USCMA 464, 24 CMR 274 (1957); 
United States v. Welker, 8 USCMA 647, 25 CMR 151 (1958). 

- United States v. Butler, 9 USCMA 618, 26 CMR 398 (1958); 
MCM, 1951, par. 70a. 

. United States v. Henn, 13 USCMA 124, 32 CMR 124 (1962); 

United States v. Fernengel, 11 USCMA 535, 29 CMR 351 (1960). 
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lack of understanding * requires a change of a 
guilty plea to one of not guilty at trial, or, on 
review, action which is not incompatable there- 
with. Such “curative” action, on review, may 
require dismissal of the charges,’ dictate a re- 
hearing * or permit approval of an “uncontam- 
inated” lesser included offense.® Article 45, 
UCMJ, extends this required action to situa- 
tions, also of no particular applicability to our 
accused here, involving irregular pleadings, fail- 
ure or refusal to plead, and to offenses involving 
the death penalty. There is a particular inter- 
est, however, with regard to our specific area 
of inquiry, in that portion of paragraph 70b 
declaring that where an accused “asks to be 
allowed to withdraw” his guilty plea and substi- 
tute therefor a plea of not guilty or a plea of 
guilty to a lesser included offense, “he should 
be permitted to do so.” 

Returning to the specific question at hand— 
“does an accused have an absolute right to re- 
fuse or to obtain a change of his guilty plea?”— 
let us first turn to the less frequent of the two 
situations, wherein the accused’s guilty plea is 
changed, contrary to his objections and his in- 
sistent declaration of providency and under- 
standing, to one of not guilty. The rule ex- 
pressed in paragraph 70a of the Manual for 
Courts-Martial states, unqualifiedly, that “the 
court may refuse to accept the guilty plea.’ *° 


The law officer (or president of a special court- 
martial) has a duty to make decisions “ and an 
absolute right to refuse to accept a plea of guilty 
regardless of a claim or appearance of provi- 


dency, understanding or voluntariness. The 
accused has no vested interest in a guilty plea 
and a withdrawal of that plea against his de- 
sires can effect no legal prejudice with respect 
to the findings.** As our courts have recognized 
that “findings and sentence are completely sep- 
arate and distinct portions of military judicial 
procedure”, the only possible prejudice, at a 
trial, “then and there in progress”, might be 
one related to the sentence because of the exist- 
ence of a pretrial agreement and a deprivation 





6. United States v. Zemartis, 10 USCMA 353, 27 CMR 427 (1959); 
United States v. Harrell, 14 USCMA 517, 34 CMR 297 (1964). 

- United States v. Stanaway, supra note 3; United States v. Wille, 
9 USCMA 623, 26 CMR 403 (1958). 

. United States v. Henn, supra note 5; United States v. Hamill, 
supra note 3. 

. United States v. Epperson, 10 USCMA 582, 28 CMR 148 (1959). 

. MCM, 1951, par. 70a. 

- United States v. Wilson, 7 USCMA 713, 23 CMR 177 (1957). 

- CM 401819, Scarbrough, 28 CMR 527 (1959). The concurring 
opinion, however, suggested that a court should not act capri- 
ciously or arbitrarily. 

13. United States v. Miller, 10 USCMA 296, 27 CMR 870 (1959). 
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of its beneficial punishment limitations.“ This 
relatively untroublesome obstacle, however, is 
“curable”, if appropriate, by action reducing an 
adjudged sentence which exceeds a pretrial 
agreement. Notice the phrase “then and there 
in progress.” The only foreseeable limitation 
on this absolute authority to enter a not guilty 
plea is in the case of a rehearing ordered as to 
the sentence only. Although not squarely de- 
cided, there is some indication (“aside” com- 
ment, rather than ruling) that the rehearing 
court, in that instance, may be powerless to ex- 
tend the rehearing order to a trial of the accused 
as to his guilt or innocence. Therefore, except 
possibly at a directed rehearing on the sentence 
only, the law officer (or president of a special 
court-martial), may, for reasons stated, or for 
no reason at all, change a guilty plea to one of 
not guilty, even though an accused may honestly 
and logically insist to the contrary. While, cer- 
tainly, a “sound” guilty plea should not nor- 
mally be changed arbitrarily er capriciously, the 
accused, nevertheless, has no legal standing to 
prevent such a change from being made. 

On the other hand, however, where the ac- 
cused requests to be allowed to change his plea 
to not guilty there are additional considerations. 
As well stated in the Friedman case: ** 


The issue of a defendant’s guilt or innocence is not 
involved in an application for leave to withdraw a 
plea of guilty. Upon such an application a trial 
court is not required to try the issue of guilt or in- 
nocence. The issue for determination is whether the 
plea of guilty was voluntarily, advisedly, intention- 
ally and understandingly entered or whether it was, 
at the time of its entry, attributable to force, fraud, 
fear, ignorance, inadvertence or mistake such as 
would justify the court in concluding it ought not 
to be permitted to stand.” 


In the Friedman case, the accused was found 
guilty on his guilty plea and awarded a max- 
imum sentence. Two days later he moved to 
vacate his sentence so he could withdraw his 
plea and stand trial. His reasons were that he 
misunderstood the seriousness of the offenses 
charged and that his counsel had advised him 
that he would only receive a small fine. The 
trial court denied the application. The Circuit 
Court of Appeals sustained the trial court’s 
denial, declaring that there was no legal right 

(Continued on page 83) 





- CM 397051, Skinner, 24 CMR 427 (1957); CM 395163, Yelverton, 
26 CMR 586 (1958). 

. United States v. Kepperling, 11 USCMA 280, 29 CMR 96 (1960); 
CM 397509, Collier, 26 CMR 529 (1958). , 

. Friedman v. United States, 200 F.2d 690 (8th Cir. 1952). 

. Id. at 696. 
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RECENT SUPREME COURT CASES INTERPRETING 
THE RIGHT TO COUNSEL 


LT JOHN THOMAS MONTAG, USNR* 


‘In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
crime shall have been committed, which district shall 
have been previously ascertained by law, and to be in- 
formed of the nature and cause of the accusation; to 
be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for his 
defence.” 


Ore OF THE rights guaranteed to an ac- 
” cused in a criminal prosecution by this, 
the Sixth Amendment to the Constitution of the 
United States, is the right to have the assistance 
of counsel in his defense. 

This consitutional right to counsel has tradi- 
tionally been interpreted by the courts as pro- 
viding only that an accused has the right to such 
assistance of counsel at his actual criminal trial. 
Consequently, if the proceedings in question 
were not designed to adjudicate the accused’s 
criminal responsibilities in any way, he had no 
right to be heard through his counsel at such 
proceedings. This point was made clear by the 
Supreme Court of the United States in the case 
of In Re Groban. The question presented to 
the Court was whether the accused had a consti- 
tutional right under the Due Process Clause of 
the Fourteenth Amendment to the assistance of 
their own counsel in giving testimony as wit- 
nesses in a proceeding conducted by the Ohio 
State Fire Marshal to investigate the causes of a 
fire. 

A fire had occurred on the premises of a cor- 
poration owned and operated by the defendants. 
The Fire Marshal instituted an investigation to 
inquire into the causes of the fire and the de- 
fendants were subpoenaed to appear as wit- 
nesses. The defendants had retained counsel, 
but the Fire Marshal, relying on a provision of 
the Ohio Code which provided that the investi- 
gation could be private and that the Fire Mar- 
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1. 352 U.S. 330 (1957). 


shal could exclude all persons other than those 
required to be present, refused to permit the de- 
fendants’ counsel to be present at the proceed- 
ing. The defendants declined to be sworn and to 
testify without the immediate presence of their 
counsel, who had accompanied them to the hear- 
ing. Their refusal was treated as a violation 
of another provision of the Ohio Code which 
provided that no witness should refuse to be 
sworn or should refuse to testify. Pursuant to 
still another provision of the Ohio Code provid- 
ing that whoever did refuse to be sworn or to 
testify could be summarily punished by the offi- 
cer concerned by commitment to the county jail 
until such time as they should be willing to testi- 
fy, the Fire Marshal committed the defendants 
to the county jail. 

The defendants applied for a writ of habeas 
corpus, which application was denied by the 
Ohio Court of Common Pleas. This denial was 
affirmed by the Ohio Supreme Court. 

The United States Supreme Court held that 
the defendants had no constitutional right to be 
assisted by their counsel in giving testimony at 
the investigatory proceeding conducted by the 
Fire Marshal. The Court reasoned that while 
it is clear that a defendant in a state criminal 
trial has the unqualified right, under the Due 
Process Clause, to be heard through his own 
counsel, the prosecution of an individual is 
greatly different from an administrative inves- 
tigation of incidents damaging to the economy 
or dangerous to the public. The Court noted 
that the proceeding before the Fire Marshal was 
not a criminal trial nor an administrative pro- 
ceeding that would in any way adjudicate the 
appellants’ responsibilities for the fire, but was 
a proceeding solely to elicit facts relating to the 
causes and circumstances of the fire. 

Strangely enough, however, the Court further 
noted that the Fire Marshal’s duty was to deter- 
mine whether the fire was the result of careless- 
ness or design and to arrest any person against 
whom there was sufficient evidence on which to 
base a charge ofarson. Considering these facts 
in the light of the recent decision of the Supreme 
Court in the Escobedo case,? to be discussed 
hereinafter, it is doubtful whether the present 


2. Escobedo v. Illinois, 378 U.S. 478 (1964). _ 
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Supreme Court’s holding in a similar case 
would be the same. 

Nonetheless, the Supreme Court held that the 
mere fact that the defendants were under a legal 
duty to speak and that their testimony might 
provide a basis for criminal charges against 
them did not mean that they possessed a consti- 
tutional right to the assistance of their counsel 
at the proceeding. If charges are ultimately 
made in a criminal proceeding against the de- 
fendants as a result of their testimony before 
the Fire Marshal, they may then demand the 
presence of their counse] for their defense, but 
until then, their protection must be found in 
the Fifth Amendment privilege against self- 
incrimination. 

This, then, represents the traditional view 
taken by the courts concerning the Sixth Amend- 
ment right to counsel. In May and June of last 
year, however, the Supreme Court rendered two 
decisions which reflect a complete departure 
from this narrow, traditional view of the scope 
of the right to counsel provision. 

The first of these decisions was handed down 
on 18 May 1964. The case was Massiah v. 
United States.* 

Massiah had been indicted for violating the 
federal narcotics laws. He retained a lawyer, 
pleaded not guilty and secured his release on 
bail. While he was free on bail a man named 


Colson, who had been indicted with Massiah for 
violation of the federal narcotics laws, decided 
to cooperate with the federal authorities and 
permitted the installation of a concealed radio 


unit in his car. While seated in Colson’s car, 
Massiah made certain admissions which were 
overheard by the police over this concealed radio 
set. These admissions were introduced into 
evidence against Massiah at his trial. Massiah 
contended that this procedure violated his right 
against unreasonable search and seizure and 
that the admission of these incriminating state- 
ments which had been made in the absence of his 
retained counsel violated his rights under the 
Fifth and Sixth Amendments. Massiah was 
convicted and his conviction was affirmed by the 
Court of Appeals. The Supreme Court granted 
certiorari to consider whether the prosecution’s 
use at the trial of evidence of the petitioner’s 
own incriminating statements deprived him of 
any right secured to him under the Federal 
Constitution. 

The Supreme Court held that these incrimi- 
nating statements had been improperly admitted 
into evidence, basing its decision on the right to 





3. 377 U.S. 201 (1964). 
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counsel argument, thus finding it unnecessary to 
decide the search and seizure question. The 
Court relied on the concurring opinion of four 
Justices in the case of Spano v. New York, 
wherein the Court had reversed a state criminal 
conviction because a confession had been 
wrongly admitted into evidence against the 
defendant at his trial. 

The Court noted that in the Spano case four 
concurring Justices had indicated that the Con- 
stitution required that the conviction be re. 
versed upon the sole and specific ground that 
the police had deliberately elicited the confes- 
sion from the defendant after he had been in- 
dicted, a time when he was clearly entitled to a 
lawyer’s aid. The Justices had pointed out that 
inasmuch as due process of law under our sys- 
tem of justice contemplates that an indictment 
be followed by a fair and orderly trial, 

. a Constitution which guarantees a defendant the 
aid of counsel at such a trial could surely vouchsafe 
no less to an indicted defendant under interrogation 
by the police in a completely extrajudicial proceeding. 
Anything less, it was said, might deny a defendant 
“effective representation by counsel at the only stage 
when legal aid and advice would help him.” * 


The Court held that Massiah was denied the 
basic protections of the constitutional guarantee 
when there was used against him at his trial 
evidence of his own incriminating statements, 
which had been deliberately elicited from him 
by federal agents in the absence of his counsel 
after he had been indicted. 

The decision in the Massiah case was followed, 
on 22 June 1964, by the case of Escobedo V. IIli- 
nois. Any doubt as to the meaning and extent 
of the Court’s pronouncement concerning the 
right to counsel as laid down in the Massiah case, 
was put to rest by its decision in the Escobedo 
case. 

Escobedo had been convicted of the murder of 
his brother-in-law. The question presented to 
the Supreme Court was whether the refusal by 
the police to honor the petitioner’s request to 
consult with his lawyer during the course of an 
interrogation constituted a denial of the assist- 
ance of counsel in violation of the Sixth Amend- 
ment and thus rendered any statement elicited 
by the police during the interrogation inadmis- 
sible in a state criminal trial. 

On the night of the fatal shooting the peti- 
tioner had been arrested without a warrant and 





4. 360 U.S. 315 (1959). 
5. Massiah v. United States, supra note 3, at 204. 
6. Supra note 2. 
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interrogated by the police. Petitioner made no 


| statement and was released the next afternoon 


pursuant to a state writ of habeas corpus ob- 
tained by a lawyer whom the accused had re- 
tained. Ten days later the petitioner was again 
taken into custody, although he was not formally 
charged, upon the basis of statements made by 
a co-accused claiming that the petitioner had 
fired the fatal shots. 

Escobedo was subjected to extensive interro- 
gation, during the course of which he repeatedly 
asked to speak to his lawyer. Moreover, peti- 
tioner’s counsel had proceeded to the police sta- 
tion and had asked to see his client. Notwith- 
standing the repeated requests by each, during 
the course of the entire investigation the peti- 
tioner and his retained lawyer were afforded no 
opportunity to consult. 

The Supreme Court, reciting its observation 
in the Massiah case that an indicted defendant 
under interrogation by the police is entitled to 
the aid of counsel, noted that although the inter- 
rogation of Escobedo was conducted before he 
had been formally indicted, that fact made no 
difference in the determination of the case. The 
important factor was not whether the defendant 
had been indicted, but whether the investigation 
had ceased to be a general investigation of an 
unsolved crime. 

The Court observed that the petitioner needed 
the advice of counsel in the delicate situation in 
which he had been placed. The petitioner was 
then at the stage where legal aid and advice 
were most critical, since what happened at this 
The 
Court held that “it would exalt form over sub- 
stance to make the right to counsel, under these 
circumstances, depend on whether at the time of 
the interrogation, the authorities had secured a 


formal indictment.” * 


The Court then noted its decision in Gideon v. 
Wainwright,® wherein it held that every person 


| accused of a crime, whether state or federal, is 


entitled to a lawyer at trial. The court observed 
that “the rule sought by the State here, however, 
would make the trial no more than an appeal 
from the interrogation; and the ‘right to use 
counsel at the formal trial [would be] a very 
hollow thing [if], for all practical purposes, the 
conviction is already assured by pretrial exam- 
ination.” In re Groban, 352 U.S. 330, 344 
(Black, J., dissenting) .” ® 

1. Id. at 486. 


& 372 U.S. 335 (1963). 
9. Escobedo v. Illinois, supra note 2, at 487. 





The Court next disposed of the State’s con- 
tention that if the right to counsel be afforded 
a defendant prior to indictment, the number of 
confessions obtained by the police would dimin- 
ish significantly because most confessions are 
obtained during the period from arrest to indict- 
ment and a lawyer would tell the suspect to 
make no statement to the police under any cir- 
cumstances, by observing: 


No system worth preserving should have to fear that 
if an accused is permitted to consult with a lawyer, he 
will become aware of, and exercise these rights. If 
the exercise of constitutional rights will thwart the 
effectiveness of a system of law enforcement, then 
there is something very wrong with that system.” 


The Court then concluded: 


We hold, therefore, that where, as here, the investi- 
gation is no longer a general inquiry into an unsolved 
crime but has begun to focus on a particular suspect, 
the suspect, has been taken into police custody, the 
police carry out a process of interrogations that lends 
itself to eliciting incriminating statements, the suspect 
has requested and been denied an opportunity to con- 
sult with his lawyer, and the police have not effectively 
warned him of his absolute constitutional right to re- 
main silent, the accused has been denied “the Assist- 
ance of Counsel” in violation of the Sixth Amendment 
to the Constitution as “made obligatory upon the 
States by the Fourteenth Amendment,” Gideon v. 
Wainright, 372 U.S., at 342, and that no statement 
elicited by the police during the interrogation may be 
used against him at a criminal trial.” 


Thus, when a police interrogation has ceased 
to be a general inquiry into an unsolved crime 
but has focused on the accused with a view 
toward obtaining a confession, the accused must 
be allowed to consult with his lawyer if he so 
requests. 

The decision of the Supreme Court in E’sco- 
bedo calls to mind the dissenting opinion of Mr. 
Justice Black in In re Groban, a portion of 
which was quoted by the Court in Escobedo. In 
his dissent in the Groban case, Justice Black 
stated : 


I believe that it violates the protections guaranteed 
every person by the Due Process Clause of the Four- 
teenth Amendment for a state to compel a person to 
appear alone before any law-enforcement officer and 
give testimony in secret against his will. Under the 
reasoning of the majority every state and federal law- 
enforcement officer in this country could constitution- 
ally be given power to conduct such secret compulsory 
examinations. This would be a complete departure 





10. Id. at 490. 
11. Id. at 490. 
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from our traditional methods of law enforcement and 
would go a long way toward placing “the liberty of 
every man in the hands of every petty officer.” By 
sanctioning the Ohio statutes involved here the major- 
ity disregards “this nation’s historic distrust of secret 
proceedings” and decides contrary to the general 
principle laid down by this Court in one of its land- 
mark decisions that an accused “. .. requires the 
guiding hand of counsel at every step in the proceed- 
ings against him... .” 

It may be that the type of interrogation which the 
Fire Marshal and his deputies are authorized to 
conduct would not technically fit into the traditional 


category of formal criminal proceedings, but the sub- . 


stantive effect of such interrogation on an eventual 
criminal prosecution of the person questioned can be 
so great that he should not be compelled to give testi- 
mony when he is deprived of the advice of his counsel. 
It is quite possible that the conviction of a person 
charged with arson or a similar crime may be attrib- 
utable largely to his interrogation by the Fire 
Marshal. The right to use counsel at the formal trial 
is a very hollow thing when, for all practical pur- 
poses, the conviction is already assured by pretrial 
examination. ... 

Finally, it is argued that the Fire Marshal and his 
deputies should have the right to exclude counsel and 
such other persons as they choose so that their 
“investigatory proceedings” will not be “unduly 
encumbered.” From all that appears the primary 
manner in which the presence of counsel would “en- 
cumber” the interrogation would be by protecting the 
legitimate rights of the witness. It is undeniable that 


law-enforcement officers could rack up more convic- 
tions if they were not “hampered” by the defendant’s 
counsel or the presence of others who might report to 
the public the manner in which people were being con- 


victed. But the procedural safe-guards deemed 

essential for due process have been imposed delib- 

erately with full knowledge that they will occasionally 

impede the conviction of persons suspected of crime.” 

It is basically Justice Black’s position in the 
Groban case which the Supreme Court has re- 
flected in its decision in the case of Escobedo. 
Thus, the pendulum has reached a new position. 

Turning now to the corresponding area of 
military jurisprudence, it should be noted that 
as long ago as 1957, the United States Court of 
Military Appeals recognized the position which 
the Supreme Court has now assumed in this 
constitutional area of right to counsel. In the 
case of United States v. Gunnels,* the accused 
had been informed of charges which were pend- 
ing against him and had been advised of his 
rights under Article 31, Uniform Code of Mili- 
tary Justice, 10 USC § 831. At that point the 
accused told the investigating agent that he de- 
sired to make no statement until he had an op- 


12. In re Groban, supra note 1, at 337. 
13. 8 USCMA 130, 23 CMR 354 (1957). 
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portunity to consult with counsel. The accused 
was referred to the office of the Staff Judge 
Advocate where he was informed that until the 
specific charges had been drafted, no officer was 
to give him legal advice. 

In holding that such a procedure deprived the 
accused of his constitutional right to counsel, 
the United States Court of Military Appeals 
held: 


Under the United States Constitution, in “all crim- 
inal prosecutions” the accused is entitled “to have the 
Assistance of Counsel for his defense.” United States 
Constitution, Amendment VI. The right is not lim. 
ited to the trial itself, but includes the pretrial pro- 
ceedings during which counsel investigates the facts 
and prepares the defense.“ 


The Court then noted that while an accused in 
the military is entitled to have counsel assigned 
to him only in an actual criminal proceeding and 
not in an investigation, this does not mean that 
he is precluded from obtaining necessary legal 
advice in those situations wherein he is not en- 
titled to assigned counsel. Accordingly, the 
Court held: 


We, therefore, strongly condemn the practice, which 
appears to be common in the military, of telling a 
suspect that he cannot consult with counsel in con- 
nection with an interrogation by enforcement 
agents. ... 

It seems to us to be a relatively simple matter to 
advise an uninformed and unknowing accused that, 
while he has no right to appointed military counsel, 
he does have a right to obtain legal advice and a right 
to have his counsel present with him during an inter- 
rogation by a law enforcement agent. 

Turning to the effect of the errors, we hold that 
they constitute a denial of the accused’s right to 
counsel. Of course, the Staff Judge Advocate was 
not bound to assign military counsel to the accused. 
However, he was obligated to give him correct advice. 
Had he given the accused such advice the accused 
would have known that he had a right to have his 
counsel present during his interrogation.” 


This principle was again recognized by the 
Court of Military Appeals in the recent case of 
United States v. Brown.* In this case the 
accused requested legal advice during an inter- 
rogation. He was referred to a non-lawyer 
officer who had been detailed as Battalion Legal 
Officer. While the accused was not affirma- 
tively misadvised of his right to consult an attor- 
ney, he was misled into thinking that he was in 
fact consulting with a lawyer. The advice 
which he received from this officer allegedly in- 

(Continued on page 82) 





14. Id. at 133, 23 CMR at 357. 
15. Id. at 134, 135, 23 CMR at 358, 359. 
16. 13 USCMA 14, 32 CMR 14 (1962). 
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CONCERNING THE LEGAL OFFICER AT THE 
SMALL COMMAND 


LT CRAIG F. SWOBODA, USNR* 


XPERIENCE AS THE sole legal officer at 

a shore command has prompted this article. 

Its purpose is to suggest how the only legal of- 

ficer, lawyer or non-lawyer, aboard ships and 

the relatively small shore stations may best be 
utilized in relation to certain problem areas. 

Initially, it is recognized and should be, that 
the utilization of a legal officer is a prerogative 
of the commanding officer. This discussion is 
noattempt to alter that fact; it is to offer sugges- 
tions which may be of some assistance in exer- 
cising that authority. 

Normally, the legal officer is a special assist- 
ant to the commanding officer. (In the small 
command, there is usually no legal department.) 
The legal officer’s primary duty is, in part, to 
advise the commanding officer on matters within 
the legal officer’s expertise, consistent, of course, 
with whatever applicable standards limit the 
scope of his participation in any given situation. 
It is in this general context the legal officer’s ac- 
tivities will be discussed. 

The approach of this article is to analyze two 
specific problem areas involving the legal officer 
and to suggest appropriate solutions to each. 
The specific areas are Courts-Martial Review 
and Personnel Legal Problems. 


COURTS-MARTIAL REVIEW 


The problem in this area may be raised by 
posing the question: to what extent may the 
legal officer participate in a case involving an 
offense under the Uniform Code of Military Jus- 
tice without being precluded from reviewing a 
resulting summary or special court-martial? 
The question assumes, of course, the legal officer 
will perform some sort of reviewing function. 
And as advisor to the commanding officer, the 
legal officer is usually charged with the responsi- 
bility of reviewing summary and special courts- 
martial and aiding the commanding officer- 
convening authority in accomplishing his re- 





*Lieutenant Swoboda is currently assigned to the Appellate De- 
fense Division, Office of the Judge Advocate General. A graduate 
of Harvard University, A.B. 1957, LL.B. 1960, he is member of 
the Massachusetts Bar. He was commissioned a line officer, 
later became a law specialist, and has had prior duty as legal 
officer at U.S. Naval Station, Annapolis, and U.S. Naval Air 
Facility, Sigonella, Sicily. 


view—a statutory requirement.* 

The convening authority’s review, judicial in 
nature, should be comprehensive and impartial.” 
The legal officer’s review, therefore, if it is to 
be of value to the convening authority, should 
meet the same standards. It follows, then, the 
legal officer, like the convening authority, should 
not participate in the same case in any manner 
which would render him unable to accomplish 
such review.’ 

Nonetheless, it seems to be the practice in 
many small commands for the legal officer to be- 
come involved in cases to an extent inconsistent 
with a position in which he would be able to 
give a proper review. In some commands, for 
example, the legal officer may be called upon to 
conduct a preliminary inquiry into a suspected 
offense, or he may draft charges and specifica- 
tions preparatory to Captain’s Mast or a possi- 
ble court-martial. 

And it is not illogical for the legal officer to 
perform such duties. The legal officer, even if 
not a lawyer, is usually a graduate of Naval 
Justice School or has other training which suits 
him for dealing with all matters concerning the 
Uniform Code of Military Justice, such as in- 
vestigating offenses and preparing charges and 
specifications. 

But such duties are inconsistent with the im- 
partiality necessary for an objective, compre- 
hensive review of a court-martial arising out of 
the same incident. (It must be noted that if no 
court-martial resulted, performance of such 
duties by the legal officer would not be incon- 
sistent; but as explained below, at the time an 
offense is suspected there is no way of foresee- 
ing the outcome.) The person conducting a 
preliminary inquiry into a suspected offense has 
the responsibility of determining whether or not 
an offense has probably been committed, ascer- 

1. UCMI art. 60, 10 U.S.C. 860. 

2. See MCM 1951, Chapter XVII, particularly par. 86b(1). 

3. This conclusion also applies to review of certain claims against 
the U.S. Government, as for example, Personnel Claims which 
may be reviewed by the commanding officer or the legal officer, 
JAG Manual, sec. 2123a. And, to some extent, although the 
standards of impartiality are perhaps less formal, the conclusion 
also applies to review of administrative investigations, partic- 
ularly those conducted in accordance with the JAG Manual. (See 
especially “line of duty-misconduct” determinations, JAG Man- 


ual Chapter VIII, which may on certain occasions result in dis- 
ciplinary action or court-martial.) 
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taining the identity of the suspected offender, 
and recommending appropriate disposition. If 
he recommends an individual be brought to 
Mast or trial by court-martial, then in his judg- 
ment there is sufficient cause, supported by evi- 
dence, to believe the individual has probably 
committed the offense. This latter judgment 
and recommendation, reliably made, it is sug- 
gested, preclude a thorough and impartial re- 
view of the same facts by the same person at a 
later time.* 

Likewise, it would seem impossible to be truly 
objective in reviewing the legal sufficiency of the 
charges and specifications (an essential part of 
review) if the reviewer is also the drafter. 

The extent to which the legal officer may par- 
ticipate in a case without precluding him from 
reviewing a summary or special court-martial 
arising therefrom has not been litigated. It is 
unlikely, except upon unusual circumstances,° 
the issue would ever reach appellate review by 
a Board of Review or the Court of Military Ap- 
peals, mainly because there is no statutory re- 
quirement that such courts be reviewed by the 
convening authority’s legal officer. 

Analysis of the issue is somewhat perfected, 
however, by looking at the position of the staff 
legal officer to a general court-martial author- 
ity. Before acting upon a record of trial by 
general court-martial, or a record of trial by 
special court-martial involving a sentence of 
bad conduct discharge, the general court-martial 
authority must refer the record to his staff legal 
officer for review and advice.* But, Article 6c 
of the Uniform Code of Military Justice states 
“[n]o person who has acted as a member, law of- 
ficer, trial counsel, assistant trial counsel, de- 
fense counsel, assistant defense counsel, or in- 
vestigating officer in any case shall subsequently 
act as a staff judge advocate or legal officer to 
any reviewing (convening) authority upon the 
same case.” * While the Court of Military Ap- 
peals has, by its recent decisions, placed certain 
limitations upon the application of Article 6c,*® 





. The important distinction here is between the original investiga- 
tion and preferring of charges, on one hand, and review of that 
action, on the other, whether that review is prior to trial (see 
UCM art. 34, 10 U.S.C. 834) or subsequent. 

. The question would most likely arise if at all, in a special court- 
martial involving the sentence of a bad conduct discharge which 
requires review by a Board of Review. In such case, the issue 

‘ would have to be raised subsequent to the convening authority’s 
action, which would be unusual and improbable. 

. MCM 1951, par. 85a. 

- UCMI art. 6c, 10 U.S.C. 806e. 

. See United States v. Mallicote, 13 USCMA 374, 32 CMR 374 
(1962); United States v. Dodge, 13 USCMA 525, 33 CMR 57 
(1963); United States v. Smith, 13 USCMA 553, 33 CMR 85 
(1963). 
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the Court has, nonetheless, held that a staff 
judge advocate (or legal officer) who obtains a 
grant of immunity for a prosecution witness; 
acts as law officer in the trial of a co-accused,” 
or induces a co-conspirator to testify,“ is dis. 
qualified to render a post-trial review. The 
amount of litigation concerning the possible 
disqualification of a staff judge advocate (or 
legal officer) to review a case suggests the dan- 
ger of irregularity present whenever he becomes 
too involved in the non-official aspects of a case. 
Surely it should be concluded that limitation 
of his activity to the statutory requirements of 
pretrial advice and post-trial review is the wis- 
est practice. 

And by analogy it should be concluded that if 
the legal officer does in fact prepare the special 
court-martial convening authority’s review or 


affords the basis for that review, he should also ff i 


limit his participation in the case to maintain 
impartiality. 

In any event, however, the main thrust of this 
discussion is that the legal officer should main- 
tain the same integrity in these matters as the 
convening authority so that the legal officer may 
be of best aid to the convening authority. 
Agreement with this point would dictate against 
waiting for the question to be litigated. 

The application of the foregoing analysis ac- f 
quires actual relevance whenever an offense is 
suspected of having been committed by military 
personnel with the command. At the moment 
an offense is suspected and has come to the cog- 
nizance of the Commanding Officer, he should 
cause a preliminary inquiry to be made into the 
matter.*? From that point forward to final dis- 
position of the matter, it must be recognized 
that if there is an offender, he may be punished 
at Captain’s Mast (under Article 15, UCMJ) 
or he may, indeed, be tried by court-martial. 
Because it is not known at the time the offense 
is suspected whether or not a court will arise, 
the commanding officer, and therefore his legal 
officer, should take no active part in investigat- 
ing the incident, or drafting or preferring 
charges and specifications." 





9. United States v. Cash, 12 USCMA 708, 31 CMR 294 (1962). 

10. United States v. Hill, 6 USCMA 599, 20 CMR 315 (1956). 

11. United States v. Albright, 9 USCMA 628, 26 CMR 408 (1958). 

12. MCM 1951, par. 32. 

13. In most commands, preliminary inquiries (or investigations) inte 
suspected offenses and the drafting of charges and specifications 
can be the collateral duty of an officer assigned as Discipline 
Officer. If the Discipline Officer is not already trained, he may 
become so with the aid of the legal officer, or by availing himself 
of a Naval correspondence course on the UCMJ. Experience 
has shown that only a few hours of general training by a trained 
legal officer, without involvement in actual cases, can produce in 
another officer the capability of conducting preliminary inquiries. 
and drafting charges and specifications. 
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This last conclusion answers the question 
posed at the beginning of this section. The 
legal officer should become involved in proceed- 
ings, Which may result in courts-martial, only 
to the same extent as the commanding officer. 
Once this concept is applied, it is urged, the 
legal officer is in a position to be of best assist- 
ance to the commanding officer. 


PERSONNEL LEGAL PROBLEMS 


The problem here invokes a description of the 
other part of a lawyer legal officer’s primary 
duty at a small command, and acknowledgment 
of a difficulty that can arise with regard to the 
non-lawyer legal officer. In addition to advis- 
ing the commanding officer on legal matters, the 
lawyer legal officer is usually charged with act- 
ing as Legal Assistance Officer which involves 


» providing advice on personal legal problems to 


members of the command. The non-lawyer 
legal officer, unqualified to give legal advice be- 
cause he is not an attorney, may, nonetheless, 
and usually does, have the responsibility of di- 
recting members of the command to a Legal As- 
sistance Officer (attorney). 

If the Legal Assistance Officer, acting in that 
capacity, consults a member of the command 
concerning the member’s personal legal prob- 
lem, he establishes with the member an “attor- 
ney-client” relationship, and the Lawyer’s 
Canons of Ethics require that an attorney not 
divulge matters discussed with the client ** nor 
act any way other than in the client’s best 
interest.** 

The foregoing duty of the Legal Assistance 
Officer, however, may in some situations come 
in conflict with those duties thought to be the 
legal officer’s in his command capacity because 
they have “legal” connotations. For example, 
any command, or the commanding officer, will 
receive occasional indebtedness letters, claims 
of failure of support by divorced or separated 
spouses, or perhaps paternity claims, directed 
against members of the command. 

Such claims may or may not be meritorious, 
may or may not involve the U.S. Government as 
a financially interested party, may or may not 
require reply to higher military authority, but 
nearly always require the command’s reply to 
the creditor or claimant. And at the same time 
the command’s personnel ordinarily need legal 
advice. The Legal Assistance Officer may be 
well-suited to draft the reply for the command, 
but he is always best suited and has the duty to 


\4. SECNAVINST 5801.1B, Subj: Legal Assistance Program. 
15. Am. Bar. Assn. Canons of Professional Ethics, Canon 37. 





) 16. [bid., Canon 6. 


My 


give legal advice to the military member in- 
volved.** But the Legal Assistance Officer 
ordinarily cannot, and can never without risk of 
substantial conflict, fulfill both tasks.** 

The proper position in this regard of the legal 
officer who is not an attorney is less clear. 
There is no assurance that his communications 
with a member of the command concerning the 
member’s personal legal problem would fall 
within the ambit of the attorney-client relation- 
ship.” In this light, the legal officer who is di- 
recting a member to a Legal Assistance Officer 
should make clear to the member that the at- 
torney-client relationship does not exist, so the 
member is not misled into believing that what- 
ever he tells the legal officer will be privileged, 
that is, protected from divulgence at any trial, 
civil or criminal, which may result in the matter 
discussed. 

But from the point of view of internal com- 
mand administration it would seem that a non- 
lawyer legal officer who is responsible for es- 
tablishing liaison between the member seeking 
advice and the lawyer Legal Assistance Officer 
should not be required to prepare command cor- 
respondence which might involve interests to 
some extent in conflict with the member’s inter- 
ests. In order to promote high morale and en- 
courage members to seek advice on legal prob- 
lems, it is suggested, even the general discus- 
sions between a non-lawyer legal officer and a 
member of the command concerning the mem- 


ber’s personal legal problem should be treated 

as confidential. 

As with the problem of Courts-Martial Re- 
view discussed above, the solution to this prob- 
lem is more difficult to conceptualize than effec- 
tuate. If the Legal Assistance Officer in matters 
involving both personnel legal problems and 
command attention (exclusive of criminal law, 
excepted by regulation) *° is thought of as if he 
were in the same position as a civilian attorney 
representing the military member involved, 
then the possible conflicts of interest can be 
avoided. Analogously, if the non-lawyer legal 
officer responsible for directing personnel to 
Legal Assistance Officers is not required in the 
17. SECNAVINST 5801.1B, supra. 

18. Most often, the administrative, personnel, or division officer will 
be in a suitable position to prepare, or obtain the facts necessary 
for, the command correspondence. 

19. The argument in 8 Wigmore, Evidence sec. 2302 (3d ed. 1940) 


is that the attorney-client relationship should apply in all situa- 
tions where the client seeks legal advice from one who appears 





to be competent to give such advice; but, while there are some 
decisions which support this position, there is absolutely no as- 
surance, absent litigation on the matter, that it would protect 
the client who talked over his problem with a non-attorney mili- 
tary legal officer. 

20. SECNAVINST 5801.1B, supra. 
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same circumstances to prepare command cor- 
respondence and consult the member (even 
though the consultation is limited, as discussed 
above), a necessary confidentiality will, to some 
extent, be preserved, and the best interests of 
the command will be served. 

In conclusion, it should be said the limitations 
upon the activities of the sole legal officer in a 
command, like objectivity in review and the 
lawyer-client relationship discussed here, 
though they appear to be only formal and tech- 
nical, have developed over long periods of time 
in the interest of perfecting legal due process. 
Experience has shown, it is submitted, imple- 
mentation of those limitations can also be of 
special aid to command. 


SEA LIFT VERSUS AIR LIFT 
(Continued from page 56) 


military operations are accessible to us without 
the use of long and circuitous routes avoiding 
all national sovereignties. 

If our forces and their transport can get into 
the Mediterranean, the nations whose sover- 
eignty stretches the entire length of North 
Africa are all countries which prefer to be 
considered unaligned in the struggle against 
international Communism. To get out of the 
Mediterranean into the Indian Ocean area, there 
is an unbroken barrier of national sovereignty 
exercised by nations which are not mutual secu- 
rity partners of the United States and also pre- 
fer to be considered to be neutral or unaligned in 
the East-West conflict. 

In the case of Africa, the west coast of which 
is, of course, directly accessible from the United 
States, most of the new nations are apt to be 
deeply suspicious of any military operations by 
any of the older western powers because they 
smack of colonialism. In any event, the new na- 
tions do not yet give the appearance of being 
willing to take active and affirmative stands on 
the side of either the Free World or internation- 
al Communism. 

On the other side of the world, the United 
States has military bases over which it exercises 
sovereignty or complete control from which we 
can reach any part of the east coast of Asia 
without having to use the territory of any other 
nation. 

Should we desire to get into the Indian Ocean 
or the western side of the Malay Peninsula, the 
situation is much more complicated. Indonesia 
claims absolute sovereignty over an area extend- 
ing from the middle of Singapore Straits to the 
boundary between what was formerly Dutch 
New Guinea (or West Irian as Indonesia calls 
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it) and the Australian administered eastern end INTER! 


of that island. In this huge gateway between 
the Pacific and Indian Oceans, Indonesia does 





































































































not recognize the right of innocent passage of - te 
either foreign warships or aircraft. office! 
It is readily apparent that for United States tional 
military forces to deploy and operate in East of the 
Africa, in the Middle East, except its Mediter- and ¢ 
ranean coast, and in the area bordering on the oath 
Indian Ocean, the only way in which they can and d 
do so without a “by your leave” to any foreign Lov 
nation is from bases over which the United §} pig. 
States exercises sovereignty via high seas routes, grant 
In the gateway between the Pacific and Indian & 4,));; 
Oceans, international law recognizes Lombok navy, 
Strait, Timor Strait and the sea areas between & jaw. 
Timor and West Irian as high sea routes but powe 
their use involves very circuituous routing and 
may be expected to lead to a dispute with Indo- 











nesia which claims those passages as internal 
waters. Additionally, even though other pas- 
sages through the Indonesian Archipelago 
















































































































which are within the national sovereignty of one > ; 
or more of the adjacent nations may, under cer- 1 
tain circumstances, be used by warships in in- e" 
nocent passage, international law does not rec- 
ognize the right of innocent passage for aircraft. 
With a full and careful understanding of the TI 
factors outlined above, it may be recognized that BF pres 
the only lift which the United States can be cer- & 4, , 
tain to be able to use under any circumstances that 
and at all times purely at our own election is one and 
which is capable of utilizing the long, circuitous “ 
high seas and adjacent airspace routes to many the s 
parts of the world. It must be self-sustaining ee 
during such lift, both going and returning. ; Ce 
These long circuitous high seas routes are ap- tion 
parently quite beyond the capability of air lift. enti 
It is not intended to imply that air lift is — bulk 
ineffective, useless or so hemmed in by restric- § Stat 
tions on its use that it should not be considered § incl 
in national strategy planning or the design of " 
our national military posture. To do so would 
be to relegate our military thinking to the Nine- 
teenth Century. 
The planners of our national military strategy b. 
are whistling in the dark, however, if they over- 
look the politico-legal limitations on the use of 
air lift. Scientists and engineers may do much 
to overcome the physical limitations of the air- ¢. 
plane in carrying heavy loads long distances, 
but the barriers of national sovereignty in the 
airlanes will be with us for a long time to come. 
They are just as insurmountable as any of the § — 
more readily understood physical limitations on ae 
air transportation of military forces and mate-- § 3.1 





rials. 
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in the political structure of the United States. 

The sources of obligations of a U.S. military 
officer to observe international law in the na- 
tional community are basically the Constitution 
of the United States, laws passed by Congress 
and departmental regulations. By the solemn 
oath we take as officers we undertake to support 
and defend the Constitution of the United States. 

Looking to the Constitution as a source of 
obligation, we find congressional authority 
granted by the Constitution concerning the es- 
tablishment and government of armies and a 
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ombok FF navy, as well as certain matters of international 
a law. This authority includes, inter alia, the 
‘ oa ites 

h Indo- a. To provide and maintain a navy; 

nternal b. ‘To raise and support armies; ; 

c. To make rules for the government and regulation 

oad sexe of the land and naval forces; 

ipelago d. To define and punish piracies and felonies com- 
y of one mitted on the high seas and offenses against the 
der cer- law of nations; and 

s in in- e. To declare war, grant Letters of Marque and 
not rec- Reprisal, and make rules concerning captures on 
ircraft. land and water.” 

g of the The Constitution further provides that the 
zed that & president shall be the Commander-in-Chief of 
1 be cer- & the Army and Navy of the United States,”* and 
stances that the Constitution, laws of the United States 
on aN made in pursuance thereof, and all treaties made 
Se - under the authority of the United States shall be 

+ the supreme law of the land.” 

staining 

ing. _Congress has enacted under the aforemen- 
3 are ap- tioned constitutional grant Title 10, US. Code, 
air lift. — entitled “Armed Forces”, which contains the 
r lift is — bulk of the statutory law concerning the United 
restric — States Military Services. Pertinent sections 
nsidered §& include: 

lesign of a. Chapter 47 of Title 10, better known as the Uniform 
30 would Code of Military Justice, which contains certain 
he Nine- sections providing for punitive action for failure 

to observe international law; 

strategy — b. Section 121 of Title 10 which provides that: 
1ey over- “The President may prescribe regulations to 
1e use of carry out his functions, powers, and duties under 
do much this title.” ; and 

f the air- ce. Section 6011 of Title 10 which provides that: 
listances, “United States Navy Regulations shall be issued 
ty in the by the Secretary of the Navy with the approval 
to come. of the President.” 
nA cdi %. U.S. Const., art. I, § 8. 
ations On & v's. Const, art. IL, § 2. 
nd mate-- § 3. v.s. Const., art. VI, par. 2. 











The President and the Secretary of the Navy 
have acted under the congressional grant of au- 
thority and prescribed regulations for the gov- 
ernment of all persons in the Naval Establish- 
ment.”® The current regulations are U.S. Navy 


Regulations (1948). 


Similarly, the Army and 


Air Force have such departmental regulations. 

The sources discussed above with respect to 
the national community apply equally in the in- 
ternational community. The obligations of an 
officer to adhere to international law in the na- 
tional community would necessarily require him 
to abide by international law in his actions in 


the international community. 


In addition, as 


a general proposition, custom and treaties are 
the two principal sources of international law 
that would obligate an officer to observe inter- 
national law. 


Turning to the binding forces of such obliga- 


tions, in the national community the principal 
binding force is the Uniform Code of Military 
Justice, which codifies certain violations of in- 
ternational law as crimes punishable by court- 


martial. 


Included in this category are looting 


and pillaging ** and maltreatment of prisoners 
of war.”8 


U.S. Navy Regulations (1948), violations of 


which are punishable under Article 92, UCMJ,”° 
contains some sixty-one sections prescribing a 
course of action for naval officers in their deal- 
ings with matters concerning international law 
and international relations. Included in this 
category, inter alia, are sections concerning: 


a. Observance of international law.” 


d. Prisoners of war.* 


In substance 
this section of Navy Regulations places the bur- 
den on a commander to observe and to require his 
subordinates to observe the principles of inter- 
national law and the rules of humane warfare. 

. Use of force against a friendly state This sec- 
tion renders illegal any use of force by U.S. Navy 
personnel against a friendly foreign state, re 
serving the right of self-preservation. 

. Territorial authority of foreign nations.“ This 
section of the regulations dictates scrupulous re- 
spect for the territorial authority of nations in 
amity with the United States. 

This section obligates com- 

manders to afford humane treatment to prisoners 

of war. 





26. 
27. 
- 10 U.S.C. 905. 
29. 
30. 


31. 
32, 
33. 
34. 


10 U.S.C. 121, 6011. 
10 U.S.C. 903. 


10 U.S.C, 892. 

NWC International Law Studies, Newport, 1955, Chapter I of 
Appendix. 

Navy Reg., art. 0505. 

Ibid., art. 0614. 

Ibid., art. 0622. 

Ibid., art. 0707. 
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The forces discussed above are binding on offi- 
cers in the international community, as well as 
in the national community. Although nations 
are the normal subjects of international law and 
subjects of violations of international law, to a 
certain extent individuals are also subjects of 
international delinquencies. “. . . [T]he en- 
tire law of war is based on the assumption that 
its commands are binding not only upon States 
but also upon their nationals, whether members 
of their armed forces or not.” ** The laws of hu- 
manity are also a binding force on an officer al- 
though they are not dependent upon positive leg- 
islative enactment. An example of individual 
responsibility for violations of international law 
is the trial of Major War Criminals of Germany 
and Japan following the past great war." 

In summary, it should be readily apparent 
that as U.S. Armed Forces Officers we have ab- 
solutely no choice but to abide by international 
law. Weare obligated to do so commencing with 
the Constitution which we swear to support and 
defend when we take our oath of office. It is the 
supreme law of the land, as are all laws and 
treaties made pursuant thereto. Thus, at every 
step down the ladder in our constitutional form 
of government from the Constitution, through 
congressional acts, Presidential directives, and 
departmental regulations, we are obligated to 
observe international law. 


CONCLUSION 


From the discussion of what the Law of Na- 
tions is, and from the discussion of the obliga- 
tions of a military officer to observe interna- 
tional law, the importance of having a working 
knowledge of international] law is apparent. We 
in the military service, of all U.S. citizens who 
travel abroad, are in the best position to en- 
hance the prestige of the United States, or pre- 
cipitate disaster in transgressions of interna- 
tional law. With the status of the world today, 
it is our best interest scrupulously to avoid any 
act which would contravene international law. 
For to do so would most likely result in an ex- 
treme disservice to the country as well as impede 
progress toward a peaceful existence. 

35. Lauterpacht, op. cit., supra note 13, p. 341. 


36. See ibid., secs. 13a and 153a and Von Schuschnigg, op., cit., supra, 
pp. 69-72. 


RIGHT TO COUNSEL 








(Continued from page 76) 
fluenced the accused to make an incriminating 
pretrial statement. 

The Court held that the accused’s pretrial 
statement should not have been admitted into 


JAG JOURNAL 


evidence because, due to the acts of omission by 
others, the accused had never been effectively 
advised of his rights and had been led to counsel 
withanon-lawyer. In reaching this conclusion, 
the Court again recognized the accused’s right 
to counsel during an interrogation in these 
words: 


However, neither does this record indicate that ac- 
cused was ever expressly advised he was entitled to 
consult with an attorney and have counsel with him 
during questioning. United States v. Gunnels, supra, 
at ape 135. Cf. Spano v. New York, 360 U.S. 316, 
8 Led 2d 1265, 79 S Ct 1202 (1959) .” 


In spite of this language, however, the Court 
of Military Appeals has not held that an investi- 
gating agent has the duty to volunteer informa- 
tion concerning the suspect’s right to consult 
counsel prior to or during an interrogation. 
The suspect must specifically request such infor- 
mation himself. This is in accord with the 
position of the United States Supreme Court. 

The decisions concerning the constitutional 
right to counsel which were handed down by the 
United States Supreme Court during the Oc- 
tober term of 1963 represent a significant en- 
largement of the scope of the constitutional pro- 
tections which are afforded to persons who are 
accused or suspected of crimes. There is no 


reason to believe that this trend will stop. For 
example, if an accused or suspected person has 


the right to consult with his lawyer once the 
investigative process has focused upon him, 
must he be advised at that point that he has such 
aright? Indeed, is not the right to consult with 
a lawyer an illusory one if the suspect be not ad- 
vised that he does in fact possess such a right? 
Would the failure of the police to advise a sus- 
pect of his right to counsel at the police interro- 
gation then render inadmissible any statement 
made by the suspect during the course of such 
interrogation? The Supreme Court has not yet 
gone so far. However, the Court has now en- 
tered into a new session, and it may well be that 
more will be heard in this most significant and 
controversial area of criminal law. 

17. Id. at 17, 32 CMR at 17. 








PARTY RIGHTS 
(Continued from page 70) 


that it may be impractical to afford the party all 
those rights to which he is entitled and which 
he chooses to exercise. In any case, the party 
will be permitted to examine the report and sub- 
mit a statement in rebuttal. Should the party 
offer a plausible explanation which is contrary 
to a witness whom the party did not have an- 





ion by 
ctively 
ounsel 
lusion, 
3 right 
. these 


that ac- 
titled to 
vith him 
3, Supra, 
J.S. 316, 


> Court 
investi- 
forma- 
consult 
gation. 
h infor- 
ith the 
ourt. 

tutional 
1 by the 
the Oc- 
ant en- 
nal pro- 
who are 
e is no 
p. For 
son has 
nce the 
yn him, 
1as such 
ult with 
» not ad- 
a right? 
e a sus- 
interro- 
atement 
of such 
s not yet 
now en- 
1 be that 
cant and 


, page 70) 


party all 
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he party 
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opportunity to cross-examine and should there 
pe no further evidence of record supporting the 
information supplied by the witness, the Judge 


| Advocate General will give the party the benefit 


of the doubt. However, valid evidence of rec- 
ord which may be harmful to the party will not 
be precluded solely because the party had not 
been initially afforded his rights. All evidence 
is fairly weighed in light of the entire report. 
When there is an initial deprivation of party 
rights and it is impossible to afford the party 
all his rights, the Judge Advocate General will 
attempt to evaluate the report so as to place the 
party in the same position he would have been 
in had he initially been accorded his rights. 

Although a party may be accorded his rights 
as set forth in section 0304 of the JAG Manual 
and although the party has been properly 
warned under Article 31, Uniform Code of Mili- 
tary Justice, no signed statement submitted by 
him relating to injuries incurred by him will be 
considered unless subject report contains an 
acknowledgement in accordance with the re- 
quirements of section 0306, JAG Manual. 
Should the evidence submitted by the party re- 
quire further investigation and should circum- 
stances preclude such an investigation, the doubt 
engendered thereby will be resolved in the 
party’s favor. 


SENIORITY OF INVESTIGATING OFFICERS TO PARTIES 


As a final caveat it should be emphasized that 
no member of a fact finding body should be 
junior toa party. Ifa party designated during 
the proceedings is senior to a member, the con- 
vening authority should be notified so he may 
make an appropriate revision in membership if 
practicable. The rules of seniority do not 
apply to counsel except when the junior member 
of a board or investigation is also acting as 
counsel. 

In the event that it is not practical to abide by 
the rules of seniority, the convening authority 
should offer an explanation in his action.” 
When a report is reviewed and it is evident that 
a party is senior to one or more of the investi- 
gating officers, and no explanation is offered, 
the report will be returned to the convening au- 
thority for appropriate comment. It is im- 
proper for a junior officer to pass judgment on 
his senior, and every effort should be made to 
insure that all investigating officers are senior 
to all the parties. 


28, JAG Manual, sec. 0208c. 
29. Ibid. 





CONCLUSION 


JAG Manual investigations are an established 
Navy-Marine Corps fact of life. As the proba- 
bilities indicate that the line officer will be called 
upon to serve in the capacity of investigating 
officer early in his career, he should familiarize 
himself with the overall broad JAG Manual re- 
quirements. 

Far too many investigations are returned for 
additional proceedings either because the orig- 
inal investigation was lacking in completeness 
or because a party was not properly accorded 
his JAG Manual rights. In those instances 
where additional action is required, the cost in 
money, man hours and inconvenience to all con- 
cerned far exceeds what it would have been had 
the investigation been initially acceptable. 

Chapter III of the Manual of the Judge Advo- 
cate General relating to party rights was enacted 
to be utilized. Circumvention or avoidance of 
its provisions whether intentional or ac- 
cidental will often result in considerable waste 
which could have been avoided had more atten- 
tion been devoted to the basic report. 

One of the basic foundations of our form of 
government is the assurance that no person will 
be deprived of life, liberty or property without 
due process of law. Due process of law assures 
a person the right to receive a fair hearing when 
he stands to lose personal or property rights. 
The party rights requirements contained in the 
Manual of the Judge Advocate General extend 
this right to administrative naval service in- 
vestigations; for an adverse recommendation 
contained in such an investigation may result in 
individual lost time, loss of pay, loss of disabil- 
ity benefits, or the imposition of disciplinary 
action. In addition, denial of party rights re- 
gardless of intent can easily lead to unwarranted 
criticism of the military’s treatment of its per- 
sonnel and offers fodder to those critics who are 
ever striving to stir up issues which tend to 
malign the integrity of the military establish- 
ment. 





CHANGE OF GUILTY PLEA 
(Continued from page 72) 


in the accused to withdraw his plea, that the 
burden was on the accused to show a basis for 
withdrawal and that the granting or denying of 
such a motion was within the sound discretion 
of the trial court. 

Under the Uniform Code of Military Justice 
an application in a military court to withdraw a 
previously accepted guilty plea is treated much 


the same as under the Federal law illustrated 
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and defined in the foreging Friedman case. 
The decisions of our Boards of Review and the 
Court of Military Appeals have developed our 
“change of plea” law which is basically set out 
in paragraph 70b of the Manual and Article 45a 
of the Code, both of which have been previously 
discussed. 

The Boards of Review of the different serv- 
ices for some time differed in their concept of 
the “right” to change a guilty plea. Two Army 
decisions,"® construing Article 45, UCMJ, and 
paragraph 70b of the Manual, declared that the 
accused possessed an absolute right to change 
his guilty plea at any time prior tosentence. An 
Air Force decision,” reasoned that the “should” 
in paragraph 70b of the Manual (emphasized 
above), did not give the accused an unqualified 
right and that a change of plea, during trial, was 
a matter within the discretion of the court. 
The Air Force board went on to declare that “if 
pleas could be withdrawn, without reason there 
would be no stability to trial after a plea of 
guilty.” 2° A recent Court of Military Appeals 
decision 7‘ has, to a substantial degree, adopted 
the latter interpretation so as to deny the ac- 
cused the absolute right to change his guilty 
plea after announcement of findings and before 
the imposition of sentence—without reason. 
In other words, a request for change now falls 
within the sound discretion of the law officer 
(or president of a special court-martial). He 
must decide, subject to review for abuse of his 
discretion, whether there is good reason for the 
requested change. While a change is not a 
“right” afforded to an accused, a request for 
change should, nevertheless, be liberally viewed 
and, generally, given favorable consideration. 

As in most matters legal in nature, there are 
usually exceptions to any rule or proposition 
stated. With regard to the “right” to change a 
guilty plea, as above discussed, there are at least 
two exceptions worthy of mention. If the 
accused has been otherwise advised by the court 
as to his right to change his guilty plea, that 
advice may effectively modify the law which 
would otherwise be applicable to the case. For 
example, if the law officer advises the accused 
that he may withdraw his plea anytime prior to 
the announcement of sentence (a gratuitous 
instruction not infrequently given) the accused 
can rely on that “right” and can, without reason, 
change his plea within the latitude of the advice 





18. Yelverton, supra note 14; CM 401044, Blackmon, 27 CMR 783 
(1959). 

19. ACM S~-11379, Hodges, 20 CMR 754 (1955). 

20. Id. at 760. 

21. United States v. Politano, 14 USCMA 518, 34 CMR 298 (1964). 
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given.”” Also there is the problem of what tod 
at a rehearing on the sentence only. -The la 
is not fully developed in this area but it wo 
appear, at least, that a denial of a request for gq 
change of plea, at this time and absent any shows 
ing of a patent inconsistency or a probability of 
some defense, is not improper or an abuse of 
discretion.” Although the Court did not so 
it did tacitly indicate its approval of the proposik. 
tion that a court, at a directed rehearing on the. 
sentence only, may be powerless to allow the 
accused to change his plea under any circun 
stances. In the event of a clear showing, at the 
sentence rehearing, of circumstances indicating 
an entitlement of some relief, the Court s 
gested that the court could: 


..- halt the proceedings at that point, advise # 
convening authority in the premises, and that t 
latter should then return the case with the record of 
the rehearing completed to the point of adjournment 
to the Board of Review for its further consideration ; 


It is suggested that the Feasonable inferene 
from the foregoing is simply that at a rehearing 
on sentence only the court should never effect 4 
change of plea. It should either deny the re 
quest or, under appropriate circumstance 
terminate the proceedings and refer the ma 
back to the convening authority. s 

Summing up, then, does an accused have an alk} 
solute right to refuse or to obtain a change of 
his guilty plea? The clear answer is “No” 
The court, in its discretion, can change or refusi 
a request to change the guilty plea at any ti 
except perhaps in the situation of a rehearing 
mandate on sentence only, or where a particular 
piece of gratuitous trial advice has been given 
by the court to the accused so as to afford hima 
“right” which he may be entitled to rely on and 
use. : 

As aptly stated by Chief Judge Quinn, “ 
criminal trial is not a game.” ** While the at 
cused is always entitled to a fair trial he should 
not be permitted to play fast and loose with 
court-martial. While not endowed with an alk 
solute right to refuse or to obtain a change of hii 
guilty plea, a sound and liberal exercise of d - 
cretion by law officers and presidents of special 
courts-martial should lead to the end that the 
interests of fairness and justice will be served: 
in all instances. P 





22. Yelverton, supra note 14. 


23. United States v. Kepperling, supra note 15; Yelverton, 
note 14. 


24. United States v. Kepperling, supra note 15 at 285, 29 CMR 
101; accord, Collier, supra note 15. i 

25. United States v. Politano, supra note 21 at 523, [citing Un 
States v. Wolfe, 8 USCMA 247, 24 CMR 57 (1957)]. 
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